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ISSUES PRESENTED 

 

1. Whether there was sufficient evidence to convict 

Ms. Pfeiffer of arson where she neither intentionally 

burned the dwelling nor intentionally and maliciously 

failed to extinguish or report the fire. 

2. Whether the arson statute criminalizes the 

failure to report a negligently set fire and, if so, 

whether the Commonwealth waived that theory when it 

told the court it was proceeding only on the theory 

that Ms. Pfeiffer intentionally set the fire. If the 

Commonwealth was permitted to proceed on the failure 

to report theory, whether the jury should have 

received a specific unanimity instruction. 

3. The court instructed the jury that arson is 

inherently dangerous, precluding them from finding 

that the arson was not committed with a conscious 

disregard for the risk to human life. Should the 

second degree felony-murder conviction be reversed on 

constitutional grounds because it calls for an 

enhanced penalty based on a judicially determined fact 

and is disproportionate to the malice found by the 

jury?  

Moreover, Ms. Pfeiffer presented significant 

evidence that she did not consciously disregard a 

known risk. As this was her only defense to felony-

murder if found guilty of arson, did the court’s 

instruction improperly deprive her of this defense? 
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Should this conviction be vacated, may the 

Commonwealth retry her on the theory of third prong 

malice? 

4. Does the Commonwealth have a duty to instruct the 

grand jurors regarding the elements of the offense if 

defense counsel so requests? 

STATEMENT OF THE CASE 

In February 2016, Melissa Pfeiffer stood trial 

(Sanders, J., presiding) on one count of second degree 

murder, G. L. c. 265, § 1, one count of assault and 

battery by means of a dangerous weapon (ABDW) causing 

serious bodily injury, G. L. c. 265, § 15A, one count 

of arson, G. L. c. 266, § 1, and two counts of 

injuring a firefighter, G. L. c. 265, § 13D½. R:24-28.
1
 

The court entered a required finding of not guilty on 

the ABDW, and the jury found Ms. Pfeiffer guilty on 

the four remaining offenses. R:19-20. The jury 

convicted Ms. Pfeiffer of second degree murder on a 

felony-murder theory only. R:186. 

Ms. Pfeiffer was sentenced to life in prison with 

the possibility of parole after fifteen years on the 

conviction for second degree murder, with concurrent 

three to five year sentences for the injuring a 

                     
1
 References to the record are abbreviated as listed 

below and followed by the page: MTD is the transcript 

from the March 12, 2013, hearing on the motion to 

dismiss; T1, T2, T3, T4, T5, T6, T7, and T8 are the 

transcripts from the January 28-29, February 1-4 and 

9-10 jury trial dates; R is the Record Appendix. 
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firefighter convictions. R:20-21. The arson count was 

dismissed as duplicative. R:21. 

 Ms. Pfeiffer filed a timely notice of appeal on 

March 31, 2016. R:196. The case was entered in the 

Appeals Court on March 30, 2017.  This Court granted 

direct appellate review and the case was entered in 

this Court on November 16, 2017. 

STATEMENT OF FACTS2 

Evidence Presented at Trial 

Melissa Pfeiffer was sexually abused by both of 

her biological parents starting when she was two years 

old. T7:121, 125. She had her first psychiatric 

hospitalization at age three. T7:121. She was then 

removed from her home and she entered the foster care 

system. T7:125. 

While in foster care, Ms. Pfeiffer went through a 

number of placements. T7:127. Unfortunately, her 

excessively sexualized and self-injurious behaviors 

intensified during this time. T7:127-128. She was 

adopted at one point, but by the age of twelve, she 

was abandoned by her adoptive parents and became a 

ward of the state. T7:129. Between the ages of twelve 

and eighteen, Ms. Pfeiffer was bounced around between 

foster homes, group homes, and hospital programs. 

T7:129-130.  

                     
2
 Additional facts are presented as they arise in the 

argument section. 
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At eighteen, she was released from foster care 

and became homeless. T7:130. At this time, Ms. 

Pfeiffer took up with various transient men who were 

physically and sexually abusive. T7:131. Although she 

was in therapy, it was inadequate; Ms. Pfeiffer was 

unprepared to function independently. T7:130-131. 

As a result of her years of trauma, Ms. Pfeiffer 

suffers from post-traumatic stress disorder (PTSD). 

T7:146, 154. She experiences a lot of emotional 

turmoil and is psychologically numb. T7:147, 149. She 

is introverted, has a flat affect, and lacks the 

ability to experience positive emotions. T7:147-148. 

She is disorganized and impulsive. T7:147. 

People who have experienced severe trauma have a 

tenuous hold on reality. T7:144. They are not sure 

what is real and what is not. T7:144. A common 

characteristic of traumatized individuals is that they 

react to exciting circumstances in a different way 

than a regular person would; for instance, they might 

look non-reactive or aloof. T7:149.  

Ms. Pfeiffer has also been diagnosed with 

borderline intellectual functioning. T7:154. Her IQ is 

seventy-one, which is two standard deviations below 

average and is in the third percentile. T7:133. 

Ninety-seven percent of all adults have a higher IQ 

than Ms. Pfeiffer. T7:133. Below seventy is considered 

intellectually disabled. T7:133-134. 
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This IQ score was a composite from four tests. 

T7:134. One test measured perceptual reasoning, the 

ability to process complex visual spatial information. 

T7:136. In this regard, Ms. Pfeiffer has a substantial 

cognitive deficit, scoring in the first percentile. 

T7:136. Thus, in her ability to visually process what 

is going on around her, she is in the intellectually 

disabled range. T7:136-137. 

On another component, processing speed, Ms. 

Pfeiffer scored almost as low as she did on perceptual 

reasoning. T7:139. She is a very slow processor; it 

takes her a long time to process information. T7:139. 

Her working memory is low average. T7:139. She is also 

in the low average range for verbal abilities, so she 

has the appearance of understanding more than she 

does. T7:135, 139-140. 

It was the opinion of defense expert Dr. Frank 

DiCataldo that Ms. Pfeiffer’s cognitive deficits and 

mental disorder impaired her ability to fully 

appreciate and understand the circumstances of her 

acts. T7:155. He testified that she was “not able to 

fully appreciate or think through the consequences of 

her acts, make links between cause and effect, 

understand what risks and consequences could flow from 

her acts.” T7:156. 

Given her limited capabilities, on December 24, 

2010, when Ms. Pfeiffer lit a piece of paper and used 
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that paper to set her boyfriend’s (William Brewer’s) 

clothes on fire in their apartment, she was unable, in 

the expert’s opinion, to anticipate the consequences 

of these actions. T5:35; T7:160. She had set his 

clothes on fire before, but it had never gone that 

far. T4:99; T5:213. 

Ms. Pfeiffer set Mr. Brewer’s clothes on fire 

because she was angry at him; it was not her intention 

to burn the apartment. T5:32; T7:157. The clothes were 

in a bag on the floor of the apartment they shared 

with their youngest son. T4:162, 186. The two had 

another son, but Ms. Pfeiffer had to give up custody 

of him due to previous homelessness. T4:216-218; 

T5:84. Without this apartment, which held all of her 

belongings in the world, she was in danger of losing 

custody of her younger son as well. T4:221-222. 

When the smoke got really bad, Ms. Pfeiffer left 

her apartment and ran outside, closing the door behind 

her. T4:193-194; R:95. She closed the door behind her 

because she had been taught in school when there was a 

fire drill to close all of the doors and windows. 

R:80. The door locked automatically behind her and she 

did not have a key. R:107-108. She had to get out so 

fast (she was later treated for smoke inhalation and a 

burnt finger) that she did not even think about 

picking up her phone, which was still in the 

apartment. R:95; Ex. 12; T8:66. 
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After Ms. Pfeiffer came running out of the 

apartment, she just stood outside. T4:193-194. Mr. 

Brewer walked up to her; she told him the house was on 

fire. T4:90; R:80. Moises Perez and Tiana Fonseca were 

driving by the building and saw the fire. T4:87-88. 

They stopped the car and went to the door while Ms. 

Fonseca was on the phone with 911. T4:89. At some 

point, Ms. Pfeiffer became aware that they had called 

911. R:108. She looked really scared and really 

worried. T4:107. 

By the time the firefighters arrived, the fire 

was quite advanced,
3
 though no accelerant was used. 

T4:147; T5:124-125. When Ms. Pfeiffer left the 

apartment, she did not knock on any doors; she did not 

hear anyone next door and the people upstairs usually 

went out at night so she did not know if they were 

home. R:95.  

But they were home. And those two people were 

trapped on a landing on the second floor of the 

building, unable to go down the stairs because the 

fire was too intense and unable to go back into their 

apartment because they had closed the door behind them 

as they left. T4:41. Mr. Perez kicked down the outside 

door to try to help, to no avail. T4:77. One man, who 

was able to jump out the window, was very severely 

                     
3
 Two firefighters were injured due to the strength of 

the fire. T3:160; T4:155. 
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burned as a result of the fire and badly injured from 

the jump. T4:47-50. His girlfriend remained trapped, 

and she died from smoke inhalation and thermal 

injuries. T4:47; T7:65. 

Defense Counsel’s Request for Grand Jury Instructions 

Prior to indictment, defense counsel wrote a 

letter to the Commonwealth, asking the prosecutor to 

instruct the grand jurors on the elements of felony-

murder and arson. MTD:8; R:31, 50. The Commonwealth 

refused to do so, reading only the statutory language. 

R:33; MTD:17. Later, defense counsel moved to dismiss 

the indictments because the grand jury was not 

instructed on the elements. R:31. That motion was 

denied. R:29, 52. 

Motion for Bill of Particulars 

 Prior to trial, defense counsel filed a motion 

for a bill of particulars in order to determine the 

nature of the case against Ms. Pfeiffer. R:53. At the 

October 13, 2015, hearing on this motion, the 

Commonwealth notified defense counsel and the court 

that it was proceeding on a felony-murder theory of 

second degree murder, and the theory of arson was that 

Ms. Pfeiffer “intentionally set the fire.” R:116-117. 

The Commonwealth unambiguously stated that it would 

not proceed on the theory of arson that Ms. Pfeiffer 

had failed to report the fire. R:117. After the judge 



9 

 

 

 

confirmed the Commonwealth’s position, he ruled that 

no further particulars were required. R:53; R:117. 

Jury Instructions 

 By February 9, 2016, the Commonwealth filed its 

proposed jury instructions, but did not request the 

supplemental model instruction for arson which allowed 

the jury to convict for failing to report the fire. 

R:134, 159-161. The judge brought it up at the 

instruction conference, sua sponte, and the 

Commonwealth then requested that the supplemental 

instruction be given. T7:204, 209. Defense counsel 

objected, stating that the Commonwealth had waived 

that theory and there was insufficient evidence of 

that theory. T7:204-205. He reiterated this objection 

the next day, both before and after the instructions 

were given. T8:24, 124. Nevertheless, the judge 

instructed the jury that it could convict on this 

basis. T8:98. 

 Defense counsel twice requested a specific 

unanimity instruction for arson which would require 

the jury to be unanimous as to the theory of arson. 

T7:213-214; T8:26-27. The court twice refused. T7:213-

214; T8:26-27. The court also instructed the jury that 

arson was inherently dangerous, over defense counsel’s 

repeated objections. T7:224-225; T8:24, 108, 124. 

R:173 (defendant’s requested jury instructions on 

conscious disregard). 
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SUMMARY OF THE ARGUMENT 

 

1. The evidence did not support an arson conviction 

on either theory of arson presented to the jury; Ms. 

Pfeiffer neither intentionally burned the dwelling nor 

intentionally and maliciously failed to report the 

fire. If there is sufficient evidence to support one 

theory, but not the other, a new trial is still 

required because it is unknown on which theory the 

jury convicted. (Pp. 12-16) 

2. The failure to report a negligently set fire is 

not arson - not under the statute nor at common law. 

But even if it is, the jurors should not have been 

instructed that they could convict on that theory 

because it was waived. The Commonwealth disclaimed 

that theory when it told the court it was only 

proceeding on the theory that Ms. Pfeiffer 

intentionally set the fire. Its last minute request to 

instruct the jurors on the failure to report theory 

prejudiced Ms. Pfeiffer. However, if the jury was 

properly instructed on the failure to report theory, 

the jury should have received a specific unanimity 

instruction as well, because one cannot both 

intentionally and negligently start a fire. (Pp. 16-

29) 

3. It was improper for the court to instruct the 

jury that arson is inherently dangerous. So doing was 

unconstitutional because this is a required element 



11 

 

 

 

for a felony-murder conviction and without it, the 

maximum sentence Ms. Pfeiffer could have received was 

twenty years for arson. With the judge’s finding of 

inherent dangerousness, she then faced a life 

sentence. Any element that increases a defendant’s 

potential punishment must be found by the jury, beyond 

a reasonable doubt. Without a jury finding that Ms. 

Pfeiffer consciously disregarded the risk to human 

life, her conviction is also unconstitutionally 

disproportionate to the intent found by the jury.(Pp. 

29-45) 

Moreover, where Ms. Pfeiffer’s defense was that 

she did not consciously disregard a known risk, the 

judge’s instruction that arson is inherently dangerous 

erroneously and prejudicially deprived her of that 

defense. Finally, should this conviction be vacated, 

the Commonwealth cannot retry Ms. Pfeiffer on the 

theory of third prong malice because the evidence was 

insufficient as a matter of law on that ground. (Pp. 

45-49) 

4. Where, as here, defense counsel asked the 

Commonwealth to instruct the grand jury on the 

elements of felony-murder and arson, the Commonwealth 

had a duty to do so. (Pp. 55-59) 
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ARGUMENT 

 

I. THE EVIDENCE WAS INSUFFICIENT TO SUPPORT THE 

ARSON CONVICTION. 

 

The jury was instructed on two theories of arson: 

1) intentionally burning a dwelling; and 2) 

negligently starting a fire but then intentionally and 

maliciously failing to extinguish or report it. T8:97-

98. Assuming that the statute even criminalizes the 

second theory,
4
 the evidence did not support a 

conviction under either one. See Commonwealth v. 

Swafford, 441 Mass. 329, 339 (2004)(on appeal, court 

considers whether evidence sufficient to persuade “a 

rational jury beyond a reasonable doubt of the 

existence of every element of the crime charged”). See 

Jackson v. Virginia, 443 U.S. 307, 318-319 (1979). See 

also U.S. Const. amend. XIV; Part II, c. 1, § 1, art. 

4 of the Massachusetts Constitution; Massachusetts 

Declaration of Rights, arts. 1, 10, 12. The arson 

conviction must be vacated and a finding of not guilty 

entered.
5
 

A. Ms. Pfeiffer Did Not Intentionally Set Her 

Dwelling on Fire. 

 

To obtain a conviction under the first theory of 

arson, it is not enough for the Commonwealth to show 

that Ms. Pfeiffer intentionally set a fire. The 

                     
4
 It does not. See Section II(a). 
5
 Because the felony-murder and injury to a firefighter 

convictions are predicated on the arson, they must 

also be vacated. 
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Commonwealth must prove that Ms. Pfeiffer 

intentionally set a fire with the intent to burn the 

dwelling. See Commonwealth v. Dung Van Tran, 463 Mass. 

8, 16 (2012)(jury properly instructed defendant had to 

intend to burn apartment). In the light most favorable 

to the Commonwealth,
6
 the evidence demonstrated that 

Ms. Pfeiffer purposefully lit a piece of paper on fire 

and used it to set fire to a pile of clothes in her 

apartment. T5:35. She did this because she was angry 

at her boyfriend. T5:32. The Commonwealth itself 

argued that this is how the fire started. T8:54-55. 

However, the fact that the fire then consumed the 

building does not mean that Ms. Pfeiffer is guilty of 

arson. See Commonwealth v. Dung Van Tran, 463 Mass. at 

16, citing J.R. Nolan & L.J. Sartorio, CRIMINAL LAW § 424 

(3
rd
 ed. 2001)(accidental fires are not arson). There 

was no evidence of an accelerant. See id. (use of 

accelerant relevant to intent). Ms. Pfeiffer had 

previously set clothes on fire in her apartment 

without burning the building. T4:99; T5:213. 

In closing, the Commonwealth claimed that the 

fact that the fire was advanced and that Ms. Pfeiffer 

did not report the fire proved she burned the building 

                     
6
 See Commonwealth v. Latimore, 378 Mass. 671, 676-677 

(1979)(stating standard for reviewing denial of 

motions for required findings). Defense counsel twice 

moved for a required finding of not guilty on the 

arson indictment prior to the verdict and also moved 

for a post-verdict required finding of not guilty. 

T7:69, 186; R:184-185, 190. 
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on purpose, but that conclusion does not follow from 

these facts. T8:56, 66. The Commonwealth argued that 

the fact that Ms. Pfeiffer suffered burns and smoke 

inhalation proved that she intentionally let the fire 

burn. T8:66. To the contrary, the fact that Ms. 

Pfeiffer was still in the apartment while the fire was 

raging demonstrates that she was caught off-guard by 

the intensity of the fire. Had she intended to burn 

down the building, she surely would have left much 

earlier. Her lack of intent was further supported by 

Ms. Fonseca’s testimony that Ms. Pfeiffer was really 

scared and really worried. T4:107. 

As to the failure to report, Ms. Pfeiffer did not 

have her phone on her, because when she left the 

apartment the smoke was getting so bad she did not 

even think about bringing her phone. R:95. This, too, 

indicates a lack of planning. Moreover, at some point, 

she became aware that someone else had called 911 

(R:108); there was no need to make a duplicative 

report. 

B. Ms. Pfeiffer Neither Willfully Nor 

Maliciously Failed to Extinguish or Report 

the Fire. 

 

The evidence was also insufficient to prove that 

Ms. Pfeiffer intentionally and maliciously failed to 

extinguish or report the fire. First, as stated above, 

Ms. Pfeiffer learned that the fire had already been 

reported. R:108. Second, negligence in the emergency 



15 

 

 

 

of the moment is not the same as harboring intent. See 

Commonwealth v. Cali, 247 Mass. 20, 25 (1923). 

In Commonwealth v. Levesque, 436 Mass. 443 

(2002), the following evidence was sufficient for a 

grand jury to find probable cause that the failure to 

report a negligently set fire was intentional and 

reckless: 1) the defendants possessed a cell phone; 2) 

they passed several stores and had multiple 

opportunities to call for help; 3) they went shopping 

and ate a meal calmly, demonstrating they were not 

panicked; and 4) they were trespassing where the fire 

was set and had a motive not to report the fire. Id. 

at 453. In contrast, Ms. Pfeiffer had no phone on her, 

was scared and worried, had not left the scene, told 

Mr. Brewer of the fire, and had no other opportunity 

to make a report. Indeed, all of Ms. Pfeiffer’s 

belongings were in the apartment and she knew she 

could lose her son if she did not have a place to 

live. T4:221-222. Ms. Pfeiffer had every reason to 

report this fire and any failure on her part to do so 

was not intentional or malicious. The evidence on this 

theory was insufficient as well. 

C. If This Court Finds There Is Evidentiary 

Support for One Theory of Arson, but Not 

Both, the Convictions Must Be Reversed. 

 

If this Court finds that there was sufficient 

evidence on one of the aforementioned theories, a new 

trial is still required. “It is well established in 
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this Commonwealth that a verdict cannot stand unless 

it appears that the jury reached their verdict on a 

theory for which there was factual support.” 

Commonwealth v. Plunkett, 422 Mass. 634, 635 (1996) 

(collecting cases). If two theories of an offense are 

submitted to the jury for their consideration, but 

only one has evidentiary support, and it is unknown 

which theory the jury adopted, a new trial is 

required. See Commonwealth v. Williams, 450 Mass. 894, 

898 (2008), citing Commonwealth v. Rolon, 438 Mass. 

808, 819-820 (2003). See also Commonwealth v. Flynn, 

420 Mass. 810, 818 (1995)(new trial required where 

manslaughter verdict legally unsupportable on one 

theory and unknown which theory jury adopted). 

The jury was instructed on both theories of 

arson. T8:96-99. Therefore, if this Court finds that 

there is support for one theory, but not the other, a 

new trial is required. However, because there was no 

support for either theory, all of Ms. Pfeiffer’s 

convictions must be vacated. 

II. THE ARSON CONVICTION MUST BE REVERSED BECAUSE 1) 

THE FAILURE TO REPORT A NEGLIGENTLY SET FIRE DOES 

NOT VIOLATE THE ARSON STATUTE; 2) EVEN IF IT 

DOES, THE COMMONWEALTH WAIVED THAT THEORY OF 

OFFENSE; AND 3) THE JUDGE ERRED IN REFUSING TO 

GIVE A SPECIFIC UNANIMITY INSTRUCTION. 

 

Even if this Court finds sufficient evidence of 

arson, the conviction cannot stand. To start, the 

failure to report a negligently set fire does not 
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violate the arson statute. And, even if it does, the 

Commonwealth explicitly waived that theory of arson 

when it told the court it was pursuing only the theory 

that Ms. Pfeiffer intentionally set fire to the 

dwelling. Finally, where the jurors were permitted to 

convict on either one of the two theories, each of 

which relied upon different findings of fact, a 

specific unanimity instruction was required. All of 

Ms. Pfeiffer’s convictions must be reversed. 

A. The Failure to Extinguish or Report a Fire 

Is Not Arson. 

 

The willful and malicious failure to extinguish 

or report a negligently set fire is not now, nor ever 

has been, the crime of arson. It is not arson pursuant 

to statute. See G. L. c. 266, § 1. It was not arson at 

common law. See Commonwealth v. Lamothe, 343 Mass. 

417, 419 (1961)(common law arson was willful and 

malicious burning of another’s house). The trial court 

erred in instructing the jury that it could convict on 

this basis. 

1. The Failure to Extinguish or Report a 
Negligently Set Fire Is Not a Crime under 

the Arson Statute. 

 

To determine whether conduct falls within the 

scope of a statute, this Court starts with the 

language of the statute itself, heeding Justice 

Frankfurter's timeless advice on statutory 

interpretation: ”(1) Read the statute; (2) read the 
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statute; (3) read the statute!” In re England, 375 

F.3d 1169, 1182 (D.C. Cir. 2004), quoting Henry J. 

Friendly, Benchmarks 202 (1967). “The statutory 

language, when clear and unambiguous, must be given 

its ordinary meaning,” and this Court presumes “that 

the legislature intended what the words of the statute 

say.” Commonwealth v. Williamson, 462 Mass. 676, 679 

(2012)(internal quotations omitted); Wheatley v. Mass. 

Insurers Insolvency Fund, 456 Mass. 594, 601 (2010) 

(words of statute conclusive as to legislative 

intent). 

General Law c. 266, § 1, criminalizing arson of a 

dwelling, provides: “Whoever wilfully and maliciously 

sets fire to, burns, or causes to be burned … a 

dwelling house … shall be punished.” In this instance, 

the language is clear: those who intentionally and 

maliciously cause a dwelling to burn shall be 

punished. Those who accidentally cause a dwelling to 

be burned shall not. Noticeably absent from this 

statute is the criminalization of the intentional 

failure to extinguish or report a negligently set 

fire. 

2. The Failure to Extinguish or Report a 
Negligently Set Fire Was Not Arson at 

Common Law. 

 

Although this Court need not look any further 

than the language of the statute, the history of G. L. 

c. 266, § 1 compels the same conclusion. See ENGIE Gas 
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& LNG LLC v. Dept. of Public Utilities, 475 Mass 191, 

198-199 (2016)(considering history of statute).  

Arson was originally a common law crime. See 

Commonwealth v. Lamothe, 343 Mass. at 419 (arson 

statute drawn against common law background). At 

common law, arson was defined as “maliciously and 

voluntarily burning the House of another by Night or 

by Day.” 1 Hawk. c. 39,
7
 infra at 59. As to malice, the 

rule was: 

With what degrees of Malice such House ought 

to be burnt; it seems clear, That if the Fire 

happened through Negligence or Mischance, it 

cannot make him, who is the unfortunate Cause 

of it, guilty of Arson; for the Indictment 

must alledge [sic] the Offence to have been 

done Voluntariè ex Malitiâ suâ prӕcogitatâ & 

felonicè.
8
 

 

1 Hawk. c. 39, § 5, infra at 60. 

Thus, under the common law, the failure to report 

a negligently set fire would not have been arson. Not 

only is there nothing in the common law definition 

that criminalized such conduct, the common law 

                     
7
 This citation format is from Commonwealth v. 

Pemberton, 118 Mass. 36, 43 (1875), and refers to 

William Hawkins, A Treatise of the Pleas of the Crown: 

or A System of Principal Matters Relating to that 

Subject Digest under Their Proper Heads (4
th
 ed. 1762). 

Cited pages are reproduced in the addendum. 
8
 “Voluntariè” means voluntarily. 29 Am. Inst. Crim. L. 

& Criminology 639 (1938-1939). “Ex Malitiâ suâ 

prӕcogitatâ” means with malice aforethought. BALLENTINE’S 

LAW DICTIONARY 437 (3
rd
 ed. 1969). “Felonicè” means 

feloniously. Id. at 464. 
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explicitly required malice aforethought. Id. Under the 

failure to report theory, malice is an afterthought.
9
 

The codification of arson did not alter the 

malice aforethought requirement. When the Legislature 

amended G. L. c. 266, § 1 in 1932, it made changes by 

simplifying the definition of certain offenses, 

creating new offenses, eliminating some of the common 

law’s technical attributes, and extending criminal 

liability to homeowners. See Commonwealth v. 

Bloomberg, 302 Mass. 349, 352 (1939).  

Notwithstanding these differences, “the 

Legislature engrafted in [c. 266,] § 1 the common law 

understanding of arson.” Commonwealth v. DeCicco, 44 

Mass. App. Ct. 111, 127 (1998). Most significantly, 

the words “willfully and maliciously” were 

incorporated as an integral part of arson offenses; 

indeed, “[t]hey constitute the substance of the 

crime.” See Commonwealth v. Cooper, 264 Mass. 378, 380 

(1928); G. L. c. 266, §§1, 2, 5, 5A. Since the common 

law only covered willful and malicious burnings, and 

the legislature incorporated this requirement into the 

statute, there is no historical support for an arson 

conviction for a negligently set fire. 

                     
9
 As stated in the model instructions, “[t]he necessary 

criminal state of mind for arson may be formed after a 

fire starts.” Massachusetts Superior Court Criminal 

Practice Jury Instructions § 4.3.3(a)(MCLE 2
nd
 ed. 

2013). 
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3. The Supplemental Model Instruction for 
Arson, Which Allows a Conviction Based 

upon Intent that Forms after the Conduct 

Is Complete, Inaccurately States the Law. 

 

The jurors were given the following model 

instruction: 

[A] person may have the required intent for arson 

if he or she negligently or accidentally causes a 

fire and then willfully and maliciously makes no 

attempt to extinguish or to report it. The 

necessary criminal state of mind for arson may be 

formed after a fire starts. 

 

Massachusetts Superior Court Criminal Practice Jury 

Instructions § 4.3.3(a); T7:204-205; T8:24, 124. This 

is an inaccurate statement of law. 

As explained above, the arson statute mandates 

malice aforethought, as did common law arson. 

Moreover, current jurisprudence on the timing of 

intent requires the mens rea to precede or coincide 

with the actus reus. See Commonwealth v. Lopez, 433 

Mass. 722, 725 (2001). The beginning and end of a 

crime “are marked by what is done, rather than what is 

thought.” Commonwealth v. Dellelo, 349 Mass. 525, 529 

(1965). Once an act is complete, the fact that an 

actor’s thoughts change cannot transform the act into 

a crime. See LaFave, SUBSTANTIVE CRIMINAL LAW § 6.3(a)(2
nd
 

ed. 2003)(basic premise of criminal law that physical 

conduct and state of mind must concur); Commonwealth 

v. Christian, 430 Mass. 552, 559 (2000)(if intent to 

steal comes after death, no causal relationship 
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between robbery and death); Commonwealth v. Moran, 387 

Mass. 644, 646 (1982)(no robbery if intent to steal is 

afterthought to prior assault). Accordingly, this jury 

instruction, which allows for the criminal intent to 

form after the conduct, is wrong. 

It appears that this instruction is based on the 

opinion in Commonwealth v. Glenn, 23 Mass. App. Ct. 

440 (1987), where the Appeals Court held that it is 

proper to instruct the jury that the intentional 

failure to extinguish or report a fire is arson. Id. 

at 444; Massachusetts Superior Court Criminal Practice 

Jury Instructions § 4.3.3(a). The Glenn decision 

relied on Commonwealth v. Cali, 247 Mass. at 25, but 

that case is distinguishable.  

In Cali, the defendant was not charged with 

arson, but with burning a dwelling with the intent to 

injure an insurer under G. L. c. 266, § 10 – an 

offense only “somewhat similar to arson.” Commonwealth 

v. Glenn, 23 Mass. App. Ct. at 443. The Cali court 

stated that under G. L. c. 266, § 10 the intent to 

injure the insurance company could be formed after the 

fire began. Id. at 25. In actual arson cases under G. 

L. c. 266, § 1, however, the failure to extinguish or 

report a fire is usually presented as proof of 

consciousness of guilt, not the basis for the arson 

conviction. See, e.g., Commonwealth v. Dung Van Tran, 

463 Mass. at 27-28 (jury may infer failure to put out 
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the fire or sound alarm indicated defendant intended 

to burn apartment); Commonwealth v. MacKenzie, 376 

Mass. 148, 150 (1978)(abandoning car making no effort 

to extinguish or report fire indicative of guilt); 

Commonwealth v. Cavedon, 301 Mass. 307, 314-315 

(1938)(failure to give alarm indicative of guilt). The 

Glenn case’s use of such conduct as a separate basis 

for an arson conviction was wrong, and an aberration 

under the statute and the common law. 

Because the failure to extinguish or report a 

negligently set fire is not arson, but the jurors were 

instructed otherwise, Ms. Pfeiffer’s convictions must 

be reversed. 

B. The Jury Should Not Have Been Instructed on 

the Failure to Report Theory of Arson 

Because the Commonwealth Explicitly Waived 

This Theory. 

 

 Should this Court find the failure to report to 

be a valid theory of arson, it was still error to put 

it before the jury because the Commonwealth explicitly 

disclaimed it as a theory of the case. 

1. The Commonwealth Unambiguously Stated It 
Would Be Proceeding Only on the First 

Theory of Arson. 

 

Prior to trial, defense counsel filed a motion 

for a bill of particulars, in part to determine the 

Commonwealth’s theory of arson. R:53. At the October 

13, 2015, hearing on the motion, the Commonwealth 
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stated that its theory was that Ms. Pfeiffer set the 

fire intentionally: 

ADA: Your Honor, it is our theory that the 

defendant intentionally set her boyfriend’s items 

on fire inside their apartment, and that once the 

fire started to overwhelm the inside of their 

apartment, she fled and just waited outside… 

So it is our position that this defendant 

intentionally started this fire by setting her 

boyfriend’s possessions on fire inside their 

apartment building causing -- 

 

COURT: That proves the crime of arson. 

 

… 

 

COURT: So you plan to try this as a felony murder? 

 

ADA: Correct. 

 

COURT: And that’s the only theory that you are 

proceeding under? 

 

ADA: That she intentionally set this fire, and by 

intentionally starting this fire, it resulted in 

the death of Ms. Blanchard. 

 

… 

 

COURT: Why can’t I endorse the motion that there is 

no action necessary based on the Commonwealth’s 

representation that it will proceed on second 

degree murder on a theory of felony murder, the 

underlying felony being the intentional setting of 

a fire to an occupied dwelling? 

 

DEFENSE: As long as the language makes it clear 

that it’s the setting of the fire, not the failing 

to act after a fire -- 

 

COURT: That’s what I’ve just heard. Ms. Higgins? 

 

ADA: Correct, she intentionally set the fire. 

That’s our position. 
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R:115-117. In its endorsement on the motion, the judge 

ruled that a bill of particulars was not required 

because the Commonwealth represented that the crime of 

arson was committed “by intentionally setting fire to 

or within an occupied dwelling.” R:53. 

This continued to be the Commonwealth’s position 

in its proposed statement of the case in a pleading 

filed on January 14, 2016 (R:56), and in its requests 

for pre-charge jury instructions filed on February 1, 

2016 (R:126-127). The Commonwealth did not even 

request the supplemental instruction on failure to 

report in its requested jury instructions. R:159-161. 

It was not until after the judge brought it up, sua 

sponte, at the final charge conference on February 9, 

2016, that the Commonwealth requested the instruction 

on the failure to report theory. T7:204, 208-210. 

Defense counsel repeatedly objected to this 

instruction. Counsel objected at the charge 

conference, T7:204-205, and reiterated his objection 

both before and after the instruction was given. 

T8:24, 124. 

2. Ms. Pfeiffer Was Prejudiced by this Last 
Minute Shift in the Commonwealth’s 

Position. 

 

This last minute shift in the Commonwealth’s 

position was a violation of due process and prejudiced 

the defense. Due process requires the Commonwealth to 

provide reasonable knowledge of the nature and 
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character of the crime charged. See Commonwealth v. 

Pillai, 445 Mass. 175, 188 (2005); Massachusetts 

Declaration of Rights, art. 12.
10
 Defense counsel, in 

order to obtain that knowledge, filed a motion for a 

bill of particulars. R:53. 

The purpose of a bill of particulars is to “bind 

and restrict the Commonwealth as to the scope of the 

indictment and to the proof to be offered in support 

of it.” Rogan v. Commonwealth, 415 Mass. 376, 378 

(1993)(internal quotations and citations omitted). The 

Commonwealth stated, almost five years after the fire 

and with all facts at its disposal, that it was 

proceeding on the theory that the fire was 

intentionally set. Contrast Commonwealth v. Garner, 59 

Mass. App. Ct. 350, 362 (2003)(shifting theory not 

deliberate where case in early stages remained open 

and in evidentiary development). It so stated even 

after defense counsel explicitly asked if the 

Commonwealth would rely on another theory of arson. 

R:117. It was bound by this declaration. 

Ms. Pfeiffer was both surprised and prejudiced by 

the Commonwealth’s last minute change of heart 

regarding its theory of the case. Contrast id. at 361-

363 (Commonwealth did not lock itself into one theory 

                     
10
 Article 12 states: “No subject shall be held to 

answer for any crimes or offence, until the same is 

fully and plainly, substantially and formally, 

described to him...” 



27 

 

 

 

of murder and no unfair prejudice to defense theory). 

It is unlikely that the jury convicted Ms. Pfeiffer of 

intentionally burning down the building – the evidence 

strongly demonstrated that she set fire to a pile of 

clothes, as she had before to no ill effect, and as a 

borderline developmentally disabled woman who suffered 

PTSD from years of trauma, she had no ability to 

foresee the consequences. T7:155-156, 160. More 

likely, the jury convicted Ms. Pfeiffer of failing to 

extinguish or report the fire. 

Had defense counsel known he would have to defend 

against the second theory of arson, he could have 

presented evidence to this end. For example, the 

evidence about when the bystanders called 911 and when 

Ms. Pfeiffer found out about it was murky. T4:89; 

T7:206-207; R:108. With notice, defense counsel could 

have clarified this testimony. Similarly, had defense 

counsel known that the jury would be permitted to 

consider this theory, he could have argued that Ms. 

Pfeiffer reported the fire to Mr. Brewer (R:80) and 

presented evidence from the suppressed portion of Ms. 

Pfeiffer’s statement to the police that she tried to 

extinguish the fire with a pan but it still got too 

out of control. See Ex. 1B (from hearing on Motion to 

Suppress) at approximately 1:51. Because Ms. Pfeiffer 

was denied her due process right to notice of the 

nature of the crime charged, a new trial is required. 
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C.  The Judge’s Refusal to Instruct the Jury 

that the Verdict Had to Be Unanimous as to 

the Theory of Arson Was Prejudicial Error. 

 

Once it became clear that the Commonwealth would 

be permitted to proceed on both theories of arson, 

defense counsel requested a specific unanimity 

instruction. T7:213; T8:26. The court refused. T7:213; 

T8:26-27. This was error. 

The jury verdict in criminal trials must be 

unanimous. See Commonwealth v. Berry, 420 Mass. 95, 

111 (1995). Specific unanimity instructions inform the 

jurors that they must all agree on the specific act 

that constitutes the offense. See Commonwealth v. 

Conefrey, 420 Mass. 508, 512 (1995). “Absent a 

specific unanimity instruction, the jury might 

mistakenly believe that they could convict the 

defendant even if they disagreed as to which of the 

alleged criminal acts he had committed.” Commonwealth 

v. Santos, 440 Mass. 281, 285 (2003). See Commonwealth 

v. Accetta, 422 Mass. 642, 646-647 (1996)(requiring 

specific unanimity instruction on different theories). 

In this case, the jury could have convicted Ms. 

Pfeiffer either for the act of intentionally starting 

the fire, or for the act of failing to extinguish or 

report a negligently started fire, but not both. These 

acts are mutually exclusive – she could not have both 

negligently and intentionally started the fire. Where 

there are “separate, distinct, and essentially 
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unrelated ways in which the same crime can be 

committed,” a specific unanimity instruction is 

required. Commonwealth v. Santos, 440 Mass. at 288 

(noting voluntary and involuntary manslaughter, which 

require specific unanimity instruction, are mutually 

exclusive). 

The judge's refusal to give the requested 

specific unanimity instruction allowed the jury to 

return a non-unanimous verdict, “which in essence is 

no verdict at all.” Commonwealth v. Zane Z., 51 Mass. 

App. Ct. 135, 140-141 (2001). Reversal is required. 

III. THE SECOND DEGREE FELONY-MURDER CONVICTION MUST 
BE OVERTURNED ON VARIOUS CONSTITUTIONAL GROUNDS 

AND MS. PFEIFFER MAY NOT BE RETRIED FOR SECOND 

DEGREE MURDER ON THE THEORY OF THIRD PRONG MALICE 

DUE TO LACK OF EVIDENTIARY SUPPORT. 

 

Ms. Pfeiffer’s murder conviction must be vacated 

for many reasons. First, the application of the second 

degree felony-murder rule in these circumstances was 

unconstitutional
11
 because the judge, rather than the 

jury, determined that the crime was committed with a 

conscious disregard for the risk to human life – a 

critical element that increases the maximum possible 

                     
11
 Recognizing that this Court has repeatedly rejected 

the argument that the felony-murder rule is 

unconstitutional as a matter of due process, see 

Commonwealth v. Brown, 477 Mass. 805, 823 (2017), 

Commonwealth v. Pope, 406 Mass. 581, 591 (1990) 

(collecting cases), this brief raises constitutional 

issues specific to second degree felony-murder. See 

also Commonwealth v. Eagles, 419 Mass. 825, 839 (1995) 

(declining to abolish felony-murder doctrine). 
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penalty in the case of arson from twenty years to 

life. Moreover, without a jury finding on the 

conscious disregard element, the conviction also 

violates constitutional proportionality requirements 

because the intent transferred from the arson 

conviction supports only a maximum sentence of twenty 

years, not a life sentence. 

Even if this Court disagrees that this conviction 

violated constitutional principles, it still must be 

overturned because Ms. Pfeiffer was entitled to have 

the jury consider her defense that she did not 

consciously disregard a known risk. Furthermore, in 

the circumstances presented, the arson merged with the 

felony-murder. Finally, there was insufficient 

evidence for Ms. Pfeiffer’s second degree murder 

conviction under the third prong malice theory. 

A. The Judicial Determination of Inherent 

Dangerousness Deprived Ms. Pfeiffer of Her 

Jury Trial and Due Process Rights. 

 

Felony-murder has three elements: 1) the 

commission or attempted commission of a non-life 

felony; 2) a death occurred during the commission of 

the underlying felony; and 3) the underlying felony 

was inherently dangerous or the defendant acted with a 

conscious disregard for the risk to human life. See 

Commonwealth v. Fantauzzi, 91 Mass. App. Ct. 194, 204 

n.10 (2017). 
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Whether a particular felony is inherently 

dangerous (and therefore implicitly committed with a 

conscious disregard for the risk to human life, see 

Commonwealth v. Scott, 428 Mass. 362, 364 (1998)) is a 

largely fact-dependent inquiry resting “upon a case-

by-case analysis of the nucleus of facts in which that 

felony is embedded.” Commonwealth v. Garner, 59 Mass. 

App. Ct. at 357. Indeed, a felony may be inherently 

dangerous or reflect a conscious disregard in one 

factual context, but not in a different factual 

context. Id. And yet, even though this determination 

is both contextual and heavily fact-dependent, under 

current law the judge decides whether a felony is 

inherently dangerous and, if it is, takes the third 

element away from the jury. See Commonwealth v. 

Wadlington, 467 Mass. 192, 208 (2014)(proper for judge 

to instruct that felony inherently dangerous). Current 

law is wrong; this is unconstitutional. 

 It is axiomatic that “any fact that increases the 

penalty for a crime beyond the prescribed statutory 

maximum must be submitted to a jury, and proved beyond 

a reasonable doubt.” Apprendi v. New Jersey, 530 U.S. 

466, 490 (2000); U.S. Const. amend. VI, XIV. A 

defendant may not be exposed to a penalty exceeding 

the maximum he would receive if punished according to 

the facts reflected in the jury verdict alone. See 
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Ring v. Arizona, 536 U.S. 584, 602 (2002). Yet that is 

exactly what happened here. 

 In this case, and over objection, the judge 

withdrew the third element from the jurors’ 

consideration, instructing them as a matter of law 

that arson is inherently dangerous. T7:224-225; T8:24, 

108, 124. Thus, the only elements that the jurors 

found beyond a reasonable doubt were 1) Ms. Pfeiffer 

committed arson; and 2) a death occurred during the 

commission of the arson. The maximum penalty that 

could have been imposed upon Ms. Pfeiffer based on the 

facts reflected in the jury’s verdict alone was twenty 

years. See G. L. c. 266, § 1. What permitted the life 

sentence Ms. Pfeiffer ultimately received was the 

finding of fact made by the judge – that arson is 

inherently dangerous. See Commonwealth v. Matchett, 

386 Mass. 492, 506-507 (1982)(felony-murder rule only 

applies to inherently dangerous felonies). This 

violated the jury trial guarantees of the Sixth 

Amendment and article 12. See Apprendi v. New Jersey, 

530 U.S. at 476, citing Jones v. United States, 526 

U.S. 227, 243 n.6 (1999); Commonwealth v. Beale, 434 

Mass. 1024 (2002)(applying Apprendi to larceny 

statute). 

Not only does a judicial determination of 

inherent dangerousness deprive defendants of their 

right to a jury trial, it also deprives them of their 
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due process rights. If this issue had been presented 

to the jury, its determination would have been based 

upon proof beyond a reasonable doubt. The judge’s 

findings, on the other hand, are not required to be 

based upon proof beyond a reasonable doubt. Cf. 

Commonwealth v. Oppenheim, 86 Mass. App. Ct. 359, 366 

(2014)(preliminary facts determined by a preponderance 

of the evidence). Convictions based upon proof less 

than beyond a reasonable doubt are unconstitutional. 

See Carella v. California, 491 U.S. 263, 265 (1989) 

(jury instruction relieving prosecution of burden of 

proof beyond a reasonable doubt denial of due 

process); U.S. Const. amend. XIV; Massachusetts 

Declaration of Rights, arts. 1, 10, 12. 

The usurpation of the jury’s role in Ms. 

Pfeiffer’s trial violated her federal and state 

constitutional rights and necessitates a new trial. 

B. The Mandatory Life Sentence for Second 

Degree Felony-Murder is Unconstitutionally 

Disproportionate to the Intent Transferred 

from the Underlying Non-Life Felony. 

 

Intent is a question of fact that must be found 

by a jury. See Morissette v. United States, 342 U.S. 

246, 274 (1952)(intent is question of fact that must 

be submitted to jury); Commonwealth v. Nolin, 448 

Mass. 207, 217 (2007)(cannot have mandatory 

presumption of intent). Although the intent for 

homicide is judicially defined as malice aforethought, 
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see Commonwealth v. Boyajian, 344 Mass. 44, 48 (1962), 

at the time of trial, felony-murder was an “unusual” 

species of homicide that did not require proof of 

malice. See Commonwealth v. Tejada, 473 Mass. 269, 277 

(2015). Instead, malice was conclusively presumed from 

the intent to commit the underlying felony. Id. at 

276. 

However, malice was not conclusively presumed 

from the intent to commit all felonies – just those 

felonies that are inherently dangerous. See 

Commonwealth v. Matchett, 386 Mass. at 506-507. If a 

felony was not inherently dangerous, in order to 

demonstrate the requisite malice, the Commonwealth had 

to prove, beyond a reasonable doubt, that the 

defendant committed the felony with a conscious 

disregard for the risk to human life. See id. at 507. 

See also Commonwealth v. Scott, 428 Mass. at 364 

(since unarmed robbery not inherently dangerous jury 

must find crime committed with conscious disregard for 

human life). In other words, in some cases, the 

Commonwealth had to prove malice - in the form of a 

conscious disregard for the risk to human life -

independently of the transferred intent because the 

transferred intent was insufficient to support a 

felony-murder conviction. 

The problem with insisting that the Commonwealth 

prove malice independently in just some cases is that 
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the transferred intent is insufficient to support a 

conviction for second degree felony-murder in all 

cases. It is insufficient because the transferred 

intent is disproportionate to the intent necessary to 

sustain a conviction that accompanies a life sentence. 

The history of felony-murder makes this plain. 

At early common law, the intent transferred from 

the felony through the felony-murder rule was an 

intent that warranted the same punishment as felony-

murder itself - homicide was a capital offense, as 

were most felonies. See Commonwealth v. Matchett, 386 

Mass. at 503 n.12; Hawkins Treatise: An Analysis of 

the First Book of the Pleas of the Crown (felonies are 

capital offenses), infra at 57-58.
12
 As such, whether a 

person was convicted of a felony or convicted of 

felony-murder for the death that resulted from the 

felony was of no import – either way, the sentence was 

the same. See Commonwealth v. Matchett, 386 Mass. at 

503 n.12. 

For first degree felony-murder convictions, this 

remains true, at least to a degree. Only felonies that 

carry the potential for a life sentence may be the 

basis for a first degree felony-murder conviction, 

which requires a life sentence. See Commonwealth v. 

Garcia, 470 Mass. 24, 38 (2014)(first degree felony-

                     
12
 This section of the Treatise comes prior to the 

chapter portion of the book; the book is not 

paginated. 
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murder predicated on life felony). Consequently, the 

intent for the underlying felony is an intent that may 

warrant the imposition of a life sentence. 

But in second degree felony-murder cases, which 

also result in a life sentence, the underlying felony 

does not, and cannot, result in a life sentence. Id. 

(second degree felony-murder predicated on non-life 

felony). This means that the intent for the felony 

underlying a second degree felony-murder conviction is 

not one that warrants a life sentence. This is 

important. 

Both the Eighth Amendment and article 26 require 

proportionality in sentencing. See Solem v. Helm, 463 

U.S. 277, 290 (1983); Cepulonis v. Commonwealth, 384 

Mass. 495, 496 n.2 (1981)(proportionality test 

applicable under art. 26); U.S. Const. amend. VIII; 

Massachusetts Declaration of Rights, art. 26. Indeed, 

sentences that are disproportionate to the crime 

committed have been prohibited since the Magna Carta. 

See Solem v. Helm, 463 U.S. at 284. It is also 

“fundamental” that a defendant’s intention is critical 

to the degree of culpability. See Edmund v. Florida, 

458 U.S. 782, 798 (1982); Commonwealth v. Sneed, 413 

Mass. 387, 393 (1992)(appropriate to make criminal 

liability and punishment proportionate to actor’s 

moral culpability). 
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In Commonwealth v. Vizcarrondo, 427 Mass. 392 

(1998), this Court held that a murder conviction 

founded upon a state of mind sufficient only to 

support a manslaughter conviction was inconsistent 

with the principle of proportionality. Id. at 397. 

Analogously, a murder conviction (and its accompanying 

life sentence) founded upon a state of mind sufficient 

only to support a non-life felony conviction is 

inconsistent with the principle of proportionality. To 

make a second degree felony-murder conviction 

consistent with proportionality, the jury must find 

that the defendant acted with a conscious disregard 

for the risk to human life. 

Not only must the jury must find that the 

defendant acted with a conscious disregard for the 

risk to human life to comport with proportionality 

principles, such a finding is also required because 

instructing the jury that a felony is inherently 

dangerous creates a mandatory presumption of intent 

that violates due process. See Sandstrom v. Montana, 

442 U.S. 510, 524 (1979)(conclusive presumptions 

conflict with presumption of innocence); Commonwealth 

v. Zezima, 387 Mass. 748, 755 (1982)(jury instructions 

creating mandatory presumption violate due process); 

U.S. Const. amend. XIV; Massachusetts Declaration of 

Rights, arts. 1, 10, and 12. But see Commonwealth v. 

Moran, 387 Mass. at 650 (no presumption of malice 
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aforethought). Specifically, since the transferred 

intent in non-life felonies is insufficient to support 

a murder conviction, if the jury does not find a 

conscious disregard for the risk to human life, the 

intent comes from the judge’s determination that a 

felony is inherently dangerous. Because the jury was 

instructed that they must accept the judge’s 

determination that the felony was inherently 

dangerous, the trial court imposed an unconstitutional 

mandatory presumption. T8:108. 

“[T]he law, if it is to maintain the community’s 

respect, must grade its condemnation according to the 

moral turpitude of the offender as the community 

evaluates it.” Commonwealth v. Gould, 380 Mass. 672, 

686 (1980)(quotations and citations omitted). In 

second degree felony-murder cases, the jury must find 

a conscious disregard for the risk to human life to 

conform with proportionality principles. Because the 

jury did not decide this issue, Ms. Pfeiffer’s murder 

conviction must be reversed. 

C. The Court’s Instruction that Arson Is 

Inherently Dangerous Denied Ms. Pfeiffer Her 

Only Defense to the Felony-Murder Charge. 

  

Even if it was not unconstitutional to instruct 

the jury that arson is an inherently dangerous felony, 

it was error, under the circumstances presented in 

this case, to instruct the jury that the underlying 

felony was inherently dangerous. It was erroneous 
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because even if Ms. Pfeiffer was rightfully convicted 

of arson, which she was not, she did not consciously 

disregard the risk to human life in committing the 

offense. Since this jury instruction deprived Ms. 

Pfeiffer of her only defense to the felony-murder 

charge, she deserves a new trial with proper jury 

instructions. 

 This Court has held that judges need not instruct 

on conscious disregard in arson cases because arson is 

an inherently dangerous felony. See Commonwealth v. 

Mello, 420 Mass. 374, 391 (1995). While that may be 

true as a general proposition, it was not true here. 

Ms. Pfeiffer’s mental impairments were relevant to 

whether she, personally, consciously disregarded a 

known risk even if, in these circumstances, one could 

presume a conscious disregard by a regular person. 

 A defendant’s mental impairment is relevant to 

intent and knowledge. See Commonwealth v. Gaboriault, 

439 Mass. 84, 92 n.12 (2003), citing Commonwealth v. 

Sires, 413 Mass. 292, 299 (1992). In Commonwealth v. 

Lawson, 475 Mass. 806 (2016), this Court held that an 

inference that a person is criminally responsible 

diminishes the standard of proof, especially where 

there is significant evidence of a defendant’s mental 

health history and bizarre behavior. Id. at 815. See 

also Commonwealth v. Grey, 399 Mass. 469, 470-471 

(1987)(exclusion of evidence bearing on defendant’s 



40 

 

 

 

capacity to form specific intent raises constitutional 

problems). 

Similarly, it diminished the standard of proof in 

this case to permit an inference that Ms. Pfeiffer 

acted with a conscious disregard for the risk to human 

life. Ms. Pfeiffer has only borderline intellectual 

functioning and suffers from PTSD as a result of the 

horrible trauma she has endured throughout her life. 

T7:154. Her cognitive impairment and mental disorder 

combine to deprive her of the facilities needed to 

make links between cause and effect and to understand 

what risks or consequences flow from her acts. T7:155-

156. Dr. DiCataldo testified that when Ms. Pfeiffer 

ignited the clothing, she did not fully appreciate 

what could reasonably follow. T7:160.
13
 If she did not 

or could not know the risks of her actions, she could 

not disregard them. 

Thus, this jury instruction deprived Ms. Pfeiffer 

of her defense. This Court has long held under 

comparable circumstances that taking intent away from 

the jury improperly deprives a defendant of her 

defense. See generally Commonwealth v. Gould, 380 

Mass. at 686 & n.16. In Commonwealth v. Rutkowski, 459 

Mass. 794 (2011), this Court ruled that the jury 

should have been allowed to consider evidence of 

                     
13
 It appears that the jury credited the doctor’s 

testimony as it did not convict Ms. Pfeiffer of second 

degree murder on the theory of third-prong malice. 
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mental impairment on the question of extreme atrocity 

and cruelty. Id. at 799. Specifically, this Court 

stated that “where evidence of the defendant’s mental 

impairment is significant and where it is a critical 

aspect of her defense, the failure to instruct the 

jury that they could consider evidence of that 

impairment on the question of extreme atrocity and 

cruelty effectively removed what may have been her 

only viable defense.” Id. 

 The same analysis applies to this case. Assuming 

Ms. Pfeiffer was guilty of arson, her only defense to 

the felony-murder conviction was that she did not 

consciously disregard the risk of death. She presented 

significant evidence on this issue and it was critical 

to her defense. In this context – and whether a felony 

is inherently dangerous is a factual determination 

based on context, see Commonwealth v. Garner, supra - 

the jury should have been instructed that they had to 

find that Ms. Pfeiffer committed the arson with a 

conscious disregard for the risk to human life. 

Compare Commonwealth v. Fantauzzi, 91 Mass. App. Ct. 

at 204-205 (allowing self-defense instruction in 

felony-murder case for first time based on unique 

circumstances presented). As the jury was not so 

instructed, a new trial is required. 
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D. The Acts That Were the Basis for the Arson 

Conviction Were Not Independent of the Acts 

Causing the Homicide. 

 

In felony-murder cases, the conduct that 

constitutes the felony “must be separate from the acts 

of personal violence which constitute a necessary part 

of the homicide.” See Commonwealth v. Quigley, 391 

Mass. 461, 466 (1984)(internal quotations and 

citations omitted). Whether a felony is sufficiently 

independent of the killing is determined on a “case-

by-case basis and with reference to specific facts.” 

Commonwealth v. Gunter, 427 Mass. at 275 n.15. This 

Court should vacate the felony-murder conviction 

because the acts constituting the arson were not 

independent of the acts causing the homicide. 

Generally speaking, a felony is independent if, 

given the facts of the case, the felony could have 

been completed without the killing, but then some 

additional action was undertaken during the commission 

of the felony that caused the death. See Commonwealth 

v. Bell, 460 Mass. 294, 300 (2011)(setting fire was 

force for armed home invasion and cause of death so 

home invasion could not be basis of felony-murder); 

Commonwealth v. Kilburn, 438 Mass. 356, 359 (2003)(if 

defendant committed two assaults, one threat with gun 

and one shooting with gun, where victim died of 

gunshot wound, second assault merged with felony-

murder but first assault did not). But see 
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Commonwealth v. Tevlin, 433 Mass. 305, 314-315 (2001) 

(for armed robbery, intent to steal is substitute for 

malice; fact that force for armed robbery is force 

that killed is not relevant to the merger analysis). 

In this case, the facts demonstrate that Ms. 

Pfeiffer committed only one act. It is unknown from 

the jury’s verdict what that act was found to be - 

either Ms. Pfeiffer intentionally set fire to the 

dwelling or she failed to extinguish or report the 

fire. But either way, once Ms. Pfeiffer intentionally 

set the fire or failed to extinguish or report the 

fire, she took no additional action that caused the 

victim’s death. She did not use an accelerant, she did 

not block a door, she did not do anything else to 

cause the fire to kill. 

Tragically, once this fire was started, its path 

was set. Because Ms. Pfeiffer did not undertake any 

additional action beyond that required for an arson 

conviction, the arson merged with the felony-murder. 

The felony-murder conviction must be vacated. 

E. Ms. Pfeiffer Cannot Be Retried on Second 

Degree Murder on the Theory of Third Prong 

Malice Because That Theory Lacked 

Evidentiary Support. 

 

If this Court vacates the felony-murder 

conviction, Ms. Pfeiffer cannot be retried on the 

third prong malice theory of second degree murder 
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because the evidence presented was insufficient to 

support third-prong malice.
14
 

There was no evidence that Ms. Pfeiffer intended 

to kill or harm the victim, so the jurors were only 

instructed on third prong malice. T7:102-105. In order 

to establish third prong malice, the Commonwealth had 

the burden of proving that Ms. Pfeiffer knew that she 

was setting fire to an occupied apartment building and 

that a reasonably prudent person would recognize that 

such conduct created a plain and strong likelihood of 

death. See Commonwealth v. Mello, 420 Mass. 375, 390 

(1995). The Commonwealth did not meet its burden. 

Ms. Pfeiffer did not knowingly set fire to the 

building, and there was no evidence she knew it was 

occupied. T5:35; R:95. Moreover, this Court has held 

that setting fire to one curtain in an apartment, 

without using an accelerant and without blocking 

egress from the apartment was not likely to result in 

death. See Commonwealth v. Thomas, 469 Mass. 531, 552c 

(2014). Similarly, where Ms. Pfeiffer set fire to 

clothes in an apartment without the use of an 

                     
14
 Defense counsel moved for a required finding of not 

guilty on this charge. R:184-185. While the jurors 

were instructed they could find Ms. Pfeiffer guilty 

under both theories of second degree murder, T8:101, 

and that they could check off both on the verdict 

slips if they found her guilty of both, T8:114-115, 

because the jurors only checked off felony-murder, 

R:186, this Court does not consider the lack of a 

check mark an acquittal. See Commonwealth v. Carlino, 

449 Mass. 71, 80 (2007). 
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accelerant and did not block egress from the apartment 

building, there was not a plain and strong likelihood 

of death in this case either. Indeed, comparable fact 

patterns have resulted in involuntary manslaughter 

convictions rather than murder convictions. See 

Commonwealth v. Levesque, 436 Mass. at 444 (charging 

involuntary manslaughter for negligently starting fire 

and failing to report it which allowed fire to expand 

and caused death of six firefighters); Commonwealth v. 

Black, 4 Mass. App. Ct. 512, 514, 518 (1976)(setting 

couch on fire without intent to burn building in 

disregard to probable harmful consequences to children 

upstairs was wanton and reckless, supporting 

conviction for involuntary manslaughter). 

 In sum, the evidence was insufficient to support 

a conviction on the theory of third prong malice and 

Ms. Pfeiffer cannot be retried on this ground. 

IV. THE COMMONWEALTH HAS A DUTY TO INSTRUCT THE GRAND 

JURORS ON THE ELEMENTS OF THE OFFENSE IF THE 

DEFENDANT SO REQUESTS. 

  

In appropriate instances, the Commonwealth is 

obligated to advise the grand jury concerning the law. 

See Attorney General v. Pelletier, 240 Mass. 264, 307 

(1922). Currently, there are only two appropriate 

instances: 1) when the grand jury requests that 

information, see Commonwealth v. Noble, 429 Mass. 44, 

48 (1999); and 2) in juvenile murder cases with 

significant mitigating circumstances, where 
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prosecutors must provide both the elements of the 

crime, as well as mitigating circumstances and 

defenses. See Commonwealth v. Walczak, 463 Mass. 808, 

810 (2012). This case presents a third appropriate 

instance: in homicide cases, and in other cases where 

the elements of the offense are unclear, legal 

instructions must be given upon the defendant’s 

request. 

The justifications for such a rule are twofold. 

First, murder defendants are qualitatively different 

from other defendants due to the mandatory life 

sentence that accompanies a conviction. Second, the 

evidence a lay grand juror might believe proves a 

crime and the evidence that actually proves that crime 

do not always correlate. Both of these justifications 

are present here. 

Prior to indictment, defense counsel asked the 

Commonwealth to instruct the grand jurors on the 

elements of felony-murder and arson. MTD:8; R:31, 50. 

The Commonwealth refused. MTD:17; R:31. This refusal 

prejudiced Ms. Pfeiffer because, had the grand jury 

been properly instructed, they might have returned an 

involuntary manslaughter indictment rather than a 

murder indictment. 

This is a critical distinction because murder 

defendants and manslaughter defendants are 

qualitatively different. Murder defendants are facing 
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a mandatory life sentence and this significantly and 

detrimentally impacts their pre-trial negotiating 

position as compared to manslaughter defendants. This 

Court in Walczak suggested that such differences are 

relevant. Id. at 824-825 (instructions serve 

significant purpose because grand jury is gatekeeper 

to different sentencing options in juvenile and adult 

court systems). 

Justice Lenk’s opinion stated that legal 

instructions are required where there is significant 

evidence of mitigating circumstances because 1) the 

adult and juvenile court systems are qualitatively 

different, such that the return of a murder indictment 

deprives the juvenile of juvenile court protections; 

and 2) the grand jury is the sole gatekeeper between 

these two systems. Id. at 823-824 (Lenk, J. 

concurring). Then Justice Gants, in his concurring 

opinion, would have extended this obligation to adult 

cases, citing the complexity of homicide law and the 

fact that murder indictments do not list the elements 

of the crime, meaning that a grand juror would be 

unaware of the legal significance of mitigating 

defenses. Id. at 839-840 (Gants, J., concurring). 

Likewise, the grand jury is the gatekeeper of the 

defendant’s likely sentence in adult murder cases. 

Although the appropriate charge could theoretically be 

sorted out by a petit jury, now that our courts are a 
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system of pleas, “it is insufficient simply to point 

to the guarantee of a fair trial as a backstop that 

inoculates any errors in the pretrial process.” Id. at 

833 n.31, quoting Missouri v. Frye, 566 U.S. 133, 143-

144 (2012). A murder defendant, therefore, is at a 

distinct disadvantage in the pre-trial negotiating 

process, a disadvantage that might not be warranted 

had the jury been properly instructed on the elements. 

Ms. Pfeiffer was unfairly disadvantaged. The 

grand jurors were not instructed on malice and would 

not have even known they had to find malice. They were 

not instructed on the elements of felony-murder, 

either, and they were not instructed on the elements 

of arson. Without instructions, the grand jury was 

indicting blind. 

While grand jurors do not always need 

instructions to have sufficient understanding of the 

offense to indict, instructions are necessary where 

the elements are not set forth in the indictment or 

they are unclear. The law of homicide presents both 

problems – the indictment does not list the elements 

and it is a complex area of law. The indictment for 

arson is similarly complicated. 

Ms. Pfeiffer’s arson indictment made the 

following accusation: that she “wilfully and 

maliciously did set fire to, burn, or cause to be 

burned, a dwelling house...” R:26. It is clear from 
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this language that, in order to indict, the grand jury 

had to find that Ms. Pfeiffer purposely started a fire 

and burned a dwelling. What is not in any way obvious 

is that for this to be arson, she had to burn the 

building on purpose, not just start the fire on 

purpose. 

It is possible that in many, if not most, cases 

no instructions will be necessary. But this was not 

one of those cases. Defense counsel knew the facts, 

knew the law, and concluded that a properly instructed 

grand jury was essential. Because the law of homicide 

is complex, and the elements of both murder and arson 

are not obvious from the face of the indictment, upon 

defense counsel’s request, the grand jury should have 

been instructed on the elements of those two offenses. 

Since they were not, the indictments must be 

dismissed. 

CONCLUSION 

 For the reasons stated above, all of Ms. 

Pfeiffer’s convictions must be reversed. For the 

reasons set forth in Argument I, the convictions must 

be vacated and judgment entered for the defendant. For 

the reasons set forth in Argument IV, the indictments 

must be dismissed.  
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ADDENDUM 

 

United States Constitution 

 

Sixth Amendment 

 

In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, by an impartial jury of the State and district 

wherein the crime shall have been committed, which district shall have 

been previously ascertained by law, and to be informed of the nature 

and cause of the accusation; to be confronted with the witnesses 

against him; to have compulsory process for obtaining witnesses in his 

favor, and to have the Assistance of Counsel for his defense. 

 

Eighth Amendment 
 

Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishments inflicted. 

 

Fourteenth Amendment 

 

 All persons born or naturalized in the United States, and subject to 

the jurisdiction thereof, are citizens of the United States and of the 

State wherein they reside. No State shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the 

United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws. 

 

 

Massachusetts Declaration of Rights 

  

Article 1 

 

All people are born free and equal and have certain natural, essential 

and unalienable rights; among which may be reckoned the right of 

enjoying and defending their lives and liberties; that of acquiring, 

possessing and protecting property; in fine, that of seeking and 

obtaining their safety and happiness. Equality under the law shall not 

be denied or abridged because of sex, race, color, creed or national 

origin. 
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Article 10 

 

Each individual of the society has a right to be protected by it in the 

enjoyment of his life, liberty and property, according to standing laws. 

He is obliged, consequently, to contribute his share to the expense of 

this protection; to give his personal service, or an equivalent, when 

necessary: but no part of the property of any individual can, with 

justice, be taken from him, or applied to public uses, without his own 

consent, or that of the representative body of the people. In fine, the 

people of this commonwealth are not controllable by any other laws 

than those to which their constitutional representative body have 

given their consent. And whenever the public exigencies require that 

the property of any individual should be appropriated to public uses, 

he shall receive a reasonable compensation therefor. 

 

The legislature may by special acts for the purpose of laying out, 

widening or relocating highways or streets, authorize the taking in fee 

by the commonwealth, or by a county, city or town, of more land and 

property than are needed for the actual construction of such highway 

or street: provided, however, that the land and property authorized to 

be taken are specified in the act and are no more in extent than would 

be sufficient for suitable building lots on both sides of such highway or 

street, and after so much of the land or property has been appropriated 

for such highway or street as is needed therefor, may authorize the 

sale of the remainder for value with or without suitable restrictions. 

  

Article 12 

 

No subject shall be held to answer for any crimes or offence, until the 

same is fully and plainly, substantially and formally, described to him; 

or be compelled to accuse, or furnish evidence against himself. And 

every subject shall have a right to produce all proofs, that may be 

favorable to him; to meet the witnesses against him face to face, and to 

be fully heard in his defence by himself, or his council, at his election. 

And no subject shall be arrested, imprisoned, despoiled, or deprived of 

his property, immunities, or privileges, put out of the protection of the 

law, exiled, or deprived of his life, liberty, or estate, but by the 

judgment of his peers, or the law of the land. And the legislature shall 

not make any law, that shall subject any person to a capital or 

infamous punishment, excepting for the government of the army and 

navy, without trial by jury. 
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Article 26 

 

No magistrate or court of law, shall demand excessive bail or sureties, 

impose excessive fines, or inflict cruel or unusual punishments. 

 

 

Massachusetts General Laws 

 

G.L. c. 265, §1 

 

Section 1. Murder committed with deliberately premeditated malice 

aforethought, or with extreme atrocity or cruelty, or in the commission 

or attempted commission of a crime punishable with death or 

imprisonment for life, is murder in the first degree. Murder which does 

not appear to be in the first degree is murder in the second degree. 

Petit treason shall be prosecuted and punished as murder. The degree 

of murder shall be found by the jury. 

 

G.L. c. 265, §13D½ 

 

Section 13D½. Whoever commits an offense set forth in section one, 

two, five or seven of chapter two hundred and sixty-six where said 

offense results in injury to a firefighter in the performance of his duty, 

shall be punished by imprisonment in the state prison for not more 

than ten years, or by a fine of not more than one thousand dollars and 

imprisonment in a jail or house of correction for not more than two and 

one-half years. 

 

G.L. c. 266, §1 

  

Section 1. Whoever wilfully and maliciously sets fire to, burns, or 

causes to be burned, or whoever aids, counsels or procures the burning 

of, a dwelling house, or a building adjoining or adjacent to a dwelling 

house, or a building by the burning whereof a dwelling house is 

burned, whether such dwelling house or other building is the property 

of himself or another and whether the same is occupied or unoccupied, 

shall be punished by imprisonment in the state prison for not more 

than twenty years, or by imprisonment in a jail or house of correction 

for not more than two and one half years, or by a fine of not more than 

ten thousand dollars, or by both such fine and imprisonment. The 

words ''dwelling house'', as used in this section, shall mean and include 

all buildings used as dwellings such as apartment houses, tenement 

houses, hotels, boarding houses, dormitories, hospitals, institutions, 

sanatoria, or other buildings where persons are domiciled. 
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G.L. c. 266, §2 

 

Section 2. Whoever wilfully and maliciously sets fire to, burns, or 

causes to be burned, or whoever aids, counsels or procures the burning 

of, a meeting house, church, court house, town house, college, academy, 

jail or other building which has been erected for public use, or a 

banking house, warehouse, store, manufactory, mill, barn, stable, shop, 

outhouse or other building, or an office building, lumber yard, ship, 

vessel, street car or railway car, or a bridge, lock, dam, flume, tank, or 

any building or structure or contents thereof, not included or described 

in the preceding section, whether the same is the property of himself or 

of another and whether occupied, unoccupied or vacant, shall be 

punished by imprisonment in the state prison for not more than ten 

years, or by imprisonment in a jail or house of correction for not more 

than two and one half years. 

 

G.L. c. 266, §5 
 

Section 5. Whoever wilfully and maliciously sets fire to, or burns or 

otherwise destroys or injures by burning, or causes to be burned or 

otherwise so destroyed or injured, or whoever aids, counsels or 

procures the burning of, a pile or parcel of wood, boards, timber or 

other lumber, or any fence, bars or gate, or a stack of grain, hay or 

other vegetable product, or any vegetable product severed from the soil 

and not stacked, or any standing tree, grain, grass or other standing 

product of the soil, or the soil itself, or any personal property of 

whatsoever class or character exceeding a value of twenty-five dollars, 

of another, or any boat, motor vehicle as defined in section one of 

chapter ninety, or other conveyance, whether of himself or another, 

shall be punished by imprisonment in the state prison for not more 

than three years, or by a fine of not more than five hundred dollars and 

imprisonment in a jail or house of correction for not more than one 

year. 

 

G.L. c. 266, §5A 
 

Section 5A. Whoever wilfully and maliciously attempts to set fire to, or 

attempts to burn, or aids, counsels or assists in such an attempt to set 

fire to or burn, any of the buildings, structures or property mentioned 

in the foregoing sections, or whoever commits any act preliminary 

thereto or in furtherance thereof, shall be punished by imprisonment 

in the state prison for not more than ten years, or by imprisonment in 

a jail or house of correction for not more than two and one half years or 

by a fine of not more than one thousand dollars. 
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The placing or distributing of any flammable, explosive or combustible 

material or substance or any device in or against any building, 

structure or property mentioned in the foregoing sections in an 

arrangement or preparation with intent eventually to wilfully and 

maliciously set fire to or burn such building, structure or property, or 

to procure the setting fire to or burning of the same shall, for the 

purposes of this section, constitute an attempt to burn such building, 

structure or property. 

 

G.L. c. 266, §10 

 

Section 10. Whoever, wilfully and with intent to defraud or injure the 

insurer, sets fire to, or attempts to set fire to, or whoever causes to be 

burned, or whoever aids, counsels or procures the burning of, a 

building, or any goods, wares, merchandise or other chattels, belonging 

to himself or another, and which are at the time insured against loss or 

damage by fire, shall be punished by imprisonment in the state prison 

for not more than five years or in a jail or house of correction for not 

more than two and one half years. 

 

 

SUPERIOR COURT MODEL JURY INSTRUCTIONS 

 

§4.3.3 Supplemental Instruction  

 

(a) Failure to Extinguish or Report a Fire 

However, a person may have the required intent for arson if he or she 

negligently or accidentally causes a fire and then willfully and 

maliciously makes no attempt to extinguish or to report it.  The 

necessary criminal state of mind for arson may be formed after a fire 

starts. 
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Docket Information

Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

03/08/2011 Indictment returned as to offense #001 - Murder, 2nd Degree 1

03/08/2011 MOTION by Commonwealth for arrest warrant to issue; filed & allowed.
McIntyre, J.

2

03/08/2011 Warrant on indictment issued

03/08/2011 Warrant was entered onto the Warrant Management System 3/8/2011

03/08/2011 Order of notice of finding of murder indictment

03/10/2011 Defendant brought into court. Warrant Recalled.

03/10/2011 Order of notice of finding of murder indictment with return of
service.

3

03/10/2011 Deft arraigned before Court. Indictment Read as to Offense #001.

03/10/2011 RE Offense 1:Plea of not guilty

03/10/2011 Deft waives reading of indictment as to Offenses #002-005.
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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

03/10/2011 RE Offense 2:Plea of not guilty

03/10/2011 RE Offense 3:Plea of not guilty

03/10/2011 RE Offense 4:Plea of not guilty

03/10/2011 RE Offense 5:Plea of not guilty

03/10/2011 Bail set: $1,000,000.00 Surety or $100,000.00 Cash w/o/p. Bail
warning read. Mittimus issued.

03/10/2011 Assigned to track "C" see scheduling order

03/10/2011 Tracking deadlines Active since return date

03/10/2011 Case Tracking scheduling order (Gary D Wilson, Magistrate) mailed
3/10/2011

03/10/2011 Continued to 5/10/2011 for hearing on PTC

03/10/2011 Continued to 9/20/2011 for hearing on PTH

03/10/2011 Continued to 2/9/2012 for hearing on FPTH

03/10/2011 Continued to 3/5/2012 for hearing on PTD

03/10/2011 Commonwealth files notice of appearance. 4

03/10/2011 Commonwealth files notice of discovery. 5

03/10/2011 Commonwealth files motion for funds 6

03/10/2011 MOTION (P#6) allowed (Gary D Wilson, Magistrate) - J. Higgins, ADA -
ERD/JAVS - J. Doyle, Attorney

03/10/2011 Warrant canceled on the Warrant Management System 3/10/2011

04/13/2011 Defendant files: Opposition to the Commonwealth's Motion for a
Protective Order

7

04/13/2011 Defendant files: Motion for Summons with Affidavit of Counsel 8

04/14/2011 Defendant brought into court - PTC held. Memo to be filed.

04/14/2011 Commonwealth files First Notice of Discovery 9

04/14/2011 Commonwealth files Second Notice of Discovery 10

04/14/2011 Commonwealth files Third Notice of Discovery 11

04/14/2011 Commonwealth files Motion for a Protective Order 12

04/14/2011 After hearing, MOTION (P#12) denied. Gaziano, RAJ

04/14/2011 After hearing, MOTION (P#8) allowed as LAMPRON has been satisfied:
Summons to issue with return date of 06/09/2011. Commonwealth to
notify DCF.

04/14/2011 Continued to 6/9/2011 by agreement for Dwyer hearing and filing of
PTC report. Gaziano, RAJ - J. Higgins, ADA - N. King, Court Reporter
- R. Doyle, Attorney

04/25/2011 (Dwyer) Notice and Summons issued on 4/25/2011 to the Keeper of the
Records of Department of Children and Families to produce records by
6/9/2011 to the Clerk of the Superior Court

06/09/2011 Defendant not in court.

06/09/2011 Hearing on DCF records held before Gaziano, RAJ. After hearing, the
Court orders a new subpoena to issue with return date of July 29,
2011.

06/09/2011 Commonwealth files: Response to the Defendant's Motion for the
Defendant's DCF Records

13

06/09/2011 Commonwealth files: Sixth Notice of Discovery 14
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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

06/09/2011 Continued to 8/16/11 by agreement for Status re: DCF records.
Gaziano, RAJ - J. Higgins, ADA - J. Doyle, Atty - N. King, CR.

06/10/2011 (Dwyer) Notice and Summons issued on 6/10/2011 to the Keeper of the
Records of Department of Children and Families to produce records by
7/29/2011 to the Clerk of the Superior Court

06/29/2011 Defendant's Ex Parte Motion for Funds filed. 15

07/25/2011 The Court, Kottmyer, J. allows Paper #15 not to exceed $2,500.00.
Kottmyer, J. (Copy sent).

07/28/2011 (Dwyer) Department of Children and Families received

08/23/2011 Defendant not present - hearing on DCF records held before Kottmyer,
J.

08/23/2011 ORDER to Disclose, filed. Kottmyer, J. 16

08/23/2011 Protective Order issued for defense counsel, filed. 17

08/23/2011 Commonwealth files Seventh Notice of Discovery 18

08/23/2011 Continued to 9/29/2011 by agreement for status re: DCF records.
(Cancel 9/20/11 PTH) Kottmyer, J - J. Higgins, ADA - D. Cercone,
Court Reporter - J. Doyle, Attorney

08/31/2011 Defendant's Motion for Leave to File Request for an Order for
Production of Records filed.

19

09/07/2011 The Court, Kottmyer, J. allows Paper #19. See Order. (Parties
notified with copy of Order).

09/07/2011 Order on Defendant's Motion for Leave to File a Request for an Order
for Production of Records filed by the Court, Kottmyer, J. (Parties
along with attorney for DCF notified with copy).

20

10/05/2011 Commonwealth files: Statement of the Case 21

10/11/2011 Commonwealth files eighth notice of discovery 22

10/11/2011 Continued to 11/8/2011 for hearing on discovery #906 (Frank M.
Gaziano, Justice) J.Higgins,ADA; N.King,Court reporter

10/12/2011 Records from Salem District Court Received. DWYER.

10/31/2011 Salem District Court records mailed to Attorney Judith Morrison at
DCF pursuant to Judge Kottmyer's Order. See Paper #20.

11/08/2011 Defendant not present. Status Conference re: Records Held before
Gaziano, RAJ.

11/08/2011 Continued to 12/8/2011 for hearing on status re: redacted records
from DCF. (Frank M. Gaziano, Regional Administrative Justice) - J.
Higgins, ADA - N. King, Court Reporter - J. Doyle, Attorney

11/14/2011 Other records from DCF received (Dwyer Room - unredacted - no view)

11/16/2011 Protective Order issued for defense counsel access to presumptively
privileged records. Salem District Court records redacted by DCF.
Attorney for defendant may view records. Judge Gaziano permits one
copy given to Attorney Doyle. (Delivered in hand).

23

12/22/2011 Defendant not present. Status Conference held before Gaziano, RAJ.

12/22/2011 Continued to 3/6/2012 for hearing on DCF Records and Discovery
Compliance. Rule 17 Motion to be filed by 1/24/12. (Frank M. Gaziano,
Regional Administrative Justice) - J. Higgins, ADA - N. King, Court
Reporter - J. Doyle, Attorney

01/24/2012 Defendant's Renewed Motion for Summons with Affidavit of Counsel
filed.

24

02/10/2012 The Court, Locke, RAJ. allows Paper #24 as endorsed. Subpoena to
issue with return date of 3/6/12. Locke, RAJ.
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Docket
Date

Docket Text File
Ref
Nbr.

Image
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02/13/2012 (Dwyer) Notice and Summons issued on 2/13/2012 to the Keeper of the
Records of Department of Children and Families to produce records by
3/5/2012 to the Clerk of the Superior Court

25

03/06/2012 Records from Department of Children and Families received (Dwyer)

03/06/2012 Defendant not present .

03/06/2012 Commonwealth files 10 th notice of discovery . Continued to 4/5/12 at
2:00pm for status by agreement. Locke, RAJ - J. Higgins, ADA - N.
King, CR - J. Doyle, ATTY

26

04/03/2012 Commonwealth files Eleventh Notice of Discovery 27

04/05/2012 Defendant not present

04/05/2012 Deft files Motion to Clarify and Amend Protective Order 28

04/05/2012 Hearing re: P#28 held before Locke, RAJ. After hearing the Court
orders Attorney Doyle may release his client's birth name to her.

04/05/2012 Protective Order issued for defense counsel, filed. The Court orders
Attorney Doyle may view records. The Commonwealth may view records if
defense counsel does not object and if a protective order is executed.

29

04/05/2012 Continued to 5/1/2012 by agreement for filing of further Dwyer
motions and any motions to dismiss. Locke, RAJ - J. Higgins, ADA - N.
King, Court Reporter - J. Doyle, Attorney

05/01/2012 Defendant not present. Hearing on paper #32 held before Locke, RAJ.

05/01/2012 Deft files: Motion to dismiss indictments. 30

05/01/2012 Deft files: Motion to suppress statements with affidavit and
authorities.

31

05/01/2012 Commonwealth files: Tweflth notice of discovery. 33

05/01/2012 Deft files: Motion to amend protective orders. 32

05/01/2012 After hearing MOTION (P#32) allowed as endorsed ( Locke, RAJ). Copy
of endorsement and record mailed to Atty 5/1/2012.

05/01/2012 Continued to 6/14/2012 by agreement for hearing re: sheduling of
motions to dismiss and suppress. (Locke, RAJ) - J. J. Higgins, ADA -
N. King, Court Reporter - J. Doyle, Attorney

06/22/2012 Evaluation report filed by Taunton State Hospital. ( Special File ).

06/25/2012 Defendant not present

06/25/2012 Request for Commitment of a Female Detainer for Observation Pursuant
to M.G.L. Chapter 123, S. 18A, filed and allowed. Ball, J

34

06/25/2012 ORDER of Committment of a Female Detainee for Observation, filed.
Ball, J

35

06/25/2012 ORDERED: Deft committed per 123:18 to the Taunton State Hospital for
a period not to exceed thirty (30) days. Commitment expires on
7/25/12. Ball, J

07/10/2012 Defendant not present, continued by agreement until 8/16/2012 for
Status. Connors, J. - J. Higgins, ADA - J. Doyle, Attorney - F.
Leroux, Court Reporter.

07/30/2012 Evaluation per MGL Ch. 123, Section 18(a) by Dr. Sarah Beszterczey,
Ph.D. of Taunton State Hospital received and placed in special file.

37

08/16/2012 Defendant present, brought in court. Status conference held before
Connors, J. Case continued until 8/30/2012 by agreement for status
re: testing. Connors, J - J. Higgins, ADA - R. LeRoux, Court Reporter
- J. Doyle, Attorney

10/30/2012 Defendant not present. Status conference held before Locke, RAJ

10/30/2012 Deft files Notice of Intent to Introduce Evidence of Mental Condition. 38
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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

10/30/2012 Continued to 12/4/2012 by agreement for status re: defense expert
evaluation and status re: Commonwealth's expert. Locke, RAJ - J.
Higgins, ADA - N. King, Court Reporter - J. Doyle, Attorney

11/14/2012 Defendant's Motion for Summons with Affidavit of Counsel filed and
allowed. Subpoena to issue. Return date 11/30/12. Locke, RAJ.

39

11/16/2012 Defendant not present

11/16/2012 Evaluation report filed by Tae Woo Park, MD from the Suffolk County
House of Correction at South Bay

40

11/16/2012 Request for commitment of female detainee for observation pursuant to
MGL CH. 123, Sec.18(a), filed.

41

11/16/2012 MOTION (P#41) allowed. Ball, J

11/16/2012 ORDERED: Deft committed per 123:18(a), filed. Ball, J 42

11/21/2012 (Dwyer) Notice and Summons issued on 11/21/2012 to the Keeper of the
Records of Taunton State Hospital to produce records by 11/30/2012 to
the Clerk of the Superior Court

43

11/29/2012 Hospital records from Taunton State Hospital received

12/17/2012 Defendant not present. Habe issued but deft not medically cleared to
travel. Status conference held before Locke, RAJ. Case continued to
1/22/13 by agreement for filing amended motion to dismiss and
Commonwealth's motion for independent mental health evaluation.
Locke, RAJ- J. Higgins, ADA - N. King, Court Reporter - J. Doyle,
Attorney

12/20/2012 ORDER of Commitment of a Female Detainee for Observation (pursuant to
M.G.L. Chapter 123, Section 18), filed. Ball, J (faxed to Dept of
Correction at South Bay)

44

12/20/2012 Evaluation report filed by Sara K. Bexzterczey, Ph.D. (Special File) 45

02/14/2013 Defendant not in Court

02/14/2013 Commonwealth's motion for the defendant to submit to an examination
by an independent evaluator filed and allowed after hearing Locke, J

46

02/14/2013 Commonwealth's Oppostion to defendant's amended motion to dismiss
indictment filed and (IMPOUNDED) Locke, J

47

02/14/2013 Case continued by agreement to 3/12/13 for a hearing Re: Motion to
Dismiss (Crm 713) and continued by agreement to 3/12/13 for a hearing
Re: Mental health status (Ctrm 906 at 2:00 pm) (Habe Issued to S.
Bay). Locke, RAJ., J. Higgins, ADA., J. Doyle, Atty., N. King, Court
Reporter

03/12/2013 Tracking deadlines Extended by Bishop/Fuller/Dwyer

03/12/2013 Defendant brought into court

03/12/2013 Commonwealth files Notice of Independent Evaluator 48

03/12/2013 Hearing on motion to dismiss held before Locke, RAJ, matter taken
under advisement

03/12/2013 Scheduling conference held. Continued to 9/10/2013 by agreement for
FPTC and 9/23/13 for trial. Continued to 7/9/13 at 9:00 AM by
agreement for hearing on motion to suppress in the 9th Criminal
Session (Ctrm 713) Locke, RAJ - J. Higgins, ADA - N. King, Court
Reporter - J. Doyle, Attorney

03/12/2013 Defendant's Amended Motion to Dismiss Indictment filed. 49

03/12/2013 Defendant's Reply Memorandum of Points and Authorities in Support of
Amended Motion to Dismiss Indictments filed.

50

05/23/2013 Memorandum of Decision and Order on Defendant's Motion to Dismiss
filed by the Court, Locke, RAJ denying defendant's motion. (Parties
notified with copy).

51
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Docket Text File
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Image
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05/31/2013 Defendant's Ex Parte Motion for Further Funds for Mental Health
Services filed and allowed. Ball, J. (Copy given in hand to attorney).

52

06/19/2013 Defendnt's Ex Parte Motion to Substitute Provider of Mental Health
Expert Services Nunc Pro Tunc filed.

53

06/20/2013 Defendant not present. Defendant's presence waived

06/20/2013 Case continued by agreement to 7/18/13 at 2:00 for a status hearing
Re: Trial date of 10/23/13 that is tenatively scheduled. Case also
scheduled by agreement to 8/7/13 for a hearing Re: Motion to Suppress
in the 9th Criminal Session (Full day hearing). Kottmyer, J., J.
Higgins and T. Anderson, ADA's., J. Doyle, Atty., W. Greenlaw, Court
Reporter

07/25/2013 Commonwealth files: Motion for Continuance of October 23, 2013 Trial
Date

54

08/06/2013 Defendant not present - presence waived. Status conference re:
records held before Connors, J.

08/06/2013 Hearing held on P#54. After hearing, MOTION (P#54) allowed. Connors,
J.

08/06/2013 Continued to 8/29/2013 by agreement for status re: records. (Presence
waived) (Cancel 10/23/13 trial date) Connors, J - J. Higgins, ADA -
E. Tyler, Court Reporter - J. Doyle, Atty.

08/27/2013 Judgment filed by the Court, Duffly, J. denying defendnat's petition. 55

08/29/2013 Defendant not present. Presence Waived. Status conference held before
Connors, J.

08/29/2013 Case continued to 10/10/2013 by agreement for status re: Dr. Fife's
evaluation. Presence Waived. Connors, J - J. Higgins, ADA - ERD - J.
Doyle, Attorney

09/03/2013 Notice of assembly of the record on Appeal received from the SJC. 56

09/03/2013 Notice received from the SJC (see endorsed motion) 57

11/26/2013 Defendant not present, Presence waived, Status conference held before
Locke, RAJ, continued by agreement until 1/14/2014 @ 2:00pm for
status re: Dr. Fife's evaluation. Locke, J - J. Higgins, ADA - N.
King, CR - J. Doyle, Attorney.

01/17/2014 Judgment After Rescript filed by the Court, Cordy, J. of the SJC.
Judgment affirmed.

58

01/23/2014 Defendant not present - presence waived. Status conference re:
records held before Kottmyer, J. Continued to 2/13/2014 by agreement
at 2:00pm for status re: report of Dr. Fife. Rule 36 waived. Presence
waived. Kottmyer, J. - J. Higgins, ADA - T. Anderson, ADA - J. Doyle,
Attorney - N. King, Court Reporter

02/11/2014 Psychiatric records from Pshcyiatric evaluation report from Alison
Fife, M. D. received (In special file)

03/11/2014 Defendant not present - scheduling conference held before Kottmyer, J.

03/11/2014 By agreement, the following dates were scheduled: 4/29/2014 and
5/6/2014 for motion to supress hearings in the 9th Criminal Session
(Ctrm 713) 10/09/2014 for FPTC and 10/20/2014 for PTD in the 6th
Criminal Session (Ctrm 906). Kottmyer, J - J. Higgins, ADA - N. King,
Court Reporter - J. Doyle, Atty

06/03/2014 Defendant not in Court. Presence waived, Status Conference held.

06/03/2014 Defendant files Ex Parte Motion for Further Funds for Mental Health
Expert Services.

59

06/03/2014 MOTION (P#59) allowed (Jeffrey A. Locke, Justice). (Copy given to
Counsel in hand).
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06/03/2014 Commonwealth files Motion for unredacted copies of the Defendant's
Mental Health Evaluation. ORDERED SEALED as Endorsed Locke-RAJ.

60

06/03/2014 Continued until 7/1/2014 by agreement; Status Conference (Ctrm 906,
2:00pm presence waived).

06/03/2014 Continued until 8/6/2014 by agreement Hearing; re: Motion to
Suppress. (Ctrm 713, Process needed for Defendant) (Paper #60 Needed
for Hearing) (Est. 1/2 to 1 Full Day hearing). Locke-RAJ, J. Higgins,
ADA. - J. Doyle, Atty. - N. King, CR.

07/01/2014 Defendant not in Court, Presence Waived. Status Conference held
before Locke-RAJ.

07/01/2014 Commonwealth files Motion for Additional Examination of the Defendant. 61

07/01/2014 Continued until 7/2/2014 by Order of the Court; re: Status Conference
(Ctrm 906, Presence Waived). Locke-RAJ. - J. Higgins, ADA. - T.
Anderson, ADA. - N. King, CR.

07/02/2014 Defendant not in Court; re: Status Conference held before Locke-RAJ.

07/02/2014 Defendant files Opposition to Commonwealth's Motion for Additional
Examination of the Defendant and Request for Evidentiary hearing.

62

07/02/2014 Defendant files Motion for Funds for Transcript. 63

07/02/2014 After hearing: MOTION (P#63) allowed (Jeffrey A. Locke, Justice).
(Copy given to Counsel this day in-hand)

07/02/2014 Continued until 7/8/2014 by agreement; Further Hearing re: Motion
(P#61) (Ctrm 906 @ 2:00pm). Habe Issued to South Bay. Locke-RAJ. - J.
Higgins, ADA. - T. Anderson, ADA. - J. Doyle, Atty. - N. King, CR.

07/08/2014 Defendant brought into Court, hrg re: Motions held before Connors J.

07/08/2014 After hrg, Commonwealth's Motion (P#61) taken under advisement -
Connors, J.

07/08/2014 Continued by agreement to 8/7/14 for status conference (Ctrm 906) 2PM
- Locke, RAJ - J.Higgins, ADA - F.LeRoux, CR - J.Doyle, Atty

07/11/2014 Ruling of Connors, J. Denying Commonwealth's Motion for additional
examination of the defendant. (ADA's J.Higgins, T.Anderson and Atty
J.Doyle notifiedwith copy of Ruling)

64

07/11/2014 Commonwealth's MOTION (P#61) denied (Thomas A. Connors, Justice).

08/06/2014 Defendant not present, event not held. (ADA on trial this day)

08/06/2014 Continued to 8/19/2014 by agreement for hearing status re: scheduling
of motion to suppress in (Ctrm.906 at 2:00PM - Deft presence waived)
DATE Cancelled for 8/7/14 event in 906. Connors, J. - J. Doyle,
Attorney (Thomas A. Connors, Justice)

08/19/2014 Defendant not in court, Presence waived this day, status conference
re: scheduling held before Connors, J.

08/19/2014 Case continued until 9/25/2014 by agreement for status conference
(906, 2pm, Deft excused).

08/19/2014 Case continued until 10/30/14 by agreement for hearing re: Motion to
Supress in the 9th criminal session ctm 713(Est. 1/2 Day Hearing).
Habe needed to South Bay

08/19/2014 10/9/14 FPTH and 10/20/14 Trial are cancelled. Connors, J. - J.
Higgins, ADA. - J. Doyle, Atty. - P. Pietrilla, C.R.

09/25/2014 Defendant not present, presence waived, status conference held before
Connors, J.

09/25/2014 Case continued until 10/16/2014 for status re expert's report(906,
2pm, deft excused).
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09/25/2014 Case continued until 12/2/2014 by agreement for hearing re status re
trial date. Connors, J. - J. Higgins, ADA. - J. Doyle, Atty. - P.
Pietrella, C.R.

10/16/2014 Defendnat not present in Court. Presence waived.

10/16/2014 Deft files Report to Court regarding Mental Health Evaluation 64.1

10/16/2014 Deft files Report of Dr. Alison Fife and Dr. Frank Cataldo (REDACTED)
(filed under seal)

64.2

10/16/2014 Deft files Report of Dr. Alison Fife and Dr. Frank Cataldo
(UNREDACTED) (filed under seal)

64.3

10/16/2014 Case continued to previously scheduled date for motion to suppress on
10/30/2014. - Locke, RAJ - ADA J. Higgins/T. Anderson -- Atty J.
Doyle - Pietrilla, CR

10/21/2014 Deft files Ex Parte Motion for Funds For Forensic Science Consultant 65

10/27/2014 Commonwealth files Opposition to Defendant's Motion to Suppress
Statements.

66

10/27/2014 Deft files Opposition to Commonwealth's Motion for Unredacted Copies
of the Defendant's Forensic Mental Health Evaluations.

67

10/30/2014 Defendant brought into court.

10/30/2014 Commonwealth files Request for Production of Raw Data to be Provided
to Dr. Jamie Krauss.

68

10/30/2014 Continued by agreement to 12/16/2014 for Further hearing on Motion to
Suppresss. Ames, J. - J. Higgins and T. Anderson ADA - J. Doyle,
Attorney.

11/04/2014 Order :P Defendant to Provide to Dr. Jamie Krauss Raw Data From Dr.
Frank DiCataldo's Assessment of the Defendant.

69

12/16/2014 Defendant not present, continued by Order of the Court until
1/14/2015 for Status Before Ames, J. Courtroom 1006. Ames, J. - J.
Higgins, ADA - Javs.

12/29/2014 MOTION for Unredacted Copies of the Defendant's Forensic Mental
Health Evaluation (P#60) denied Without Prejudice as endorsed. Ames,
J. Copies mailed to both parties 12/30/14.

01/14/2015 Defendant not present

01/14/2015 Case continued until 2/2/2015 by order of court for hearing at 2pm in
Room 1006 before Ames, J.

01/14/2015 Commonwealth files Motion for court to reconsider Comm's motion for
unredacted copies of the Deft's forensic mental health evaluations.
Lauriat, J. - J. Higgin, ADA. - J. Doyle, Atty. - JAVS.

70

05/15/2015 Defendant not present

05/15/2015 After hearing, MOTION to reconsider (P#70) denied as endorsed.

05/15/2015 Continued by agreement to 6/25/2015 for Further hearing on Motion to
Suppress. Ames, J. - J. Hiigins and T. Anderson, ADA - J. Doyle,
Attorney - Javs.

05/26/2015 Deft files Motion to File Under Seal Ex-Parte Motion for Funds
Forensic Arson Consultant.

71

05/26/2015 Deft files Ex-Parte Motion for Funds Forensic Arson Consultant. 72

06/24/2015 Deft files Motion for Bill of Particulars. 73

06/24/2015 Deft files Motion for Discovery of Exculpatory Evidence. 74

06/25/2015 Defendant not present. Attorney James Doyle represents to the Court
he will not be calling witness Dr. DiCataldo. Motion to Suppress
taken under advisement.
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06/25/2015 Continued by agreement to 6/7/2015 for Trial Assignment Sixth Session
Courtroom 906. Ames, J. - J. Higgins, ADA - J. Doyle via telephone,
Attorney.

07/02/2015 Deft files motion in limine to exclude invalid " Scientific"
Evidence: Arson

75

07/07/2015 Defendant brought into court. Trial assignment held before Lauriat, J

07/07/2015 MOTION (P#65) allowed as endorsed, Lauriat J. (copy sent to Atty. J.
Doyle via email)

07/07/2015 Continued to 10/13/2015 by agreement for FPTC @2PM (Ctrm 906) (Habe
to S. Bay needed ) Lauriat, J - J. Higgins, ADA - J. Doyle, Atty - C.
Sproul , CR

07/07/2015 Continued to 11/ 5/2015 by agreement re: Trial (Habe to S. Bay
needed) (Ctrm 906) Lauriat, J - J. Higgins, ADA - J. Doyle, Atty - C.
Sproul , CR

07/07/2015 Continued to 7/23/2015 by agreement @2Pm for Status Conference (Ctrm
906) Habe to issue to South Bay for 7/23/15 event. Lauriat, J - J.
Higgins, ADA - J. Doyle, Atty - C. Sproul, CR

07/23/2015 Defendant not present, present in lockup, presence waived in courtroom

07/23/2015 Continued to 8/13/2015 by agreement re further status. (906, 2pm,
habe issued) Lauriat, J. - J. Higgins, ADA. - J. Doyle, Atty. - N.
King, CR

08/10/2015 Defendant files Motion for Summons. 76

08/13/2015 Defendant brought into court, status held before Lauriat, J

08/13/2015 MOTION (P#76) allowed Lauriat, J. Summons to issue, returnable on
9-2-15

08/13/2015 Deft files Motion for summons 77

08/13/2015 MOTION (P#76) allowed Lauriat, J. Summons to issue, returnable on
9-2-15

08/13/2015 Continued to 9/3/2015 by agreement re status(906, 2pm, habe issued).
Lauriat, J. - J. Higgins, ADA. - J. Doyle, Atty. - N. King, CR.

08/18/2015 Summons Issued for Records to Suffolk County Sheriff's Department and
Malcolm Rogers, M.D., returnable by 09/02/2015.

08/21/2015 Deft files Notice re: Intervening Authority: Comm v Pfeiffer,
SUCR2011-10211 (Copy forwarded to Justice Ames at the request of deft)

78

08/26/2015 Deft files Ex Parte motion for further funds for Investigative
services

79

09/03/2015 Defendant brought into court .Status conference held before Lauriat,J

09/03/2015 Deft files Motion regarding interference with witness access 80

09/03/2015 MOTION (P#79) allowed as endorsed. Lauriat, J (Copy forwarded to Atty
Doyle via email)

09/03/2015 Continued to 10/1/2015 by agreement status re records/deft's motion
for bill of particulars(906, 2pm). Counsel for Sheriffs Dept to
appear. Habe issued. Lauriat, J. - J. Higgins, ADA. - J. Doyle, Atty.
- JAVS.

09/14/2015 Other records from Suffolk County Sheriff's Department received

09/22/2015 Suffolk County Sheriff's Department opposition to Deft's Motion for
Summons Pursuant to Mass R Crim P. 17

81

10/01/2015 Event Result:
The following event: Hearing scheduled for 10/01/2015 02:00 PM has been resulted as follows:
Result: Held
Reason: Request of Commonwealth. Continued to 10-6-15 re status
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Lauriat, J.

10/05/2015 MEMORANDUM & ORDER:

of Ames, J. dated 9/30/15 on deft's motion to suppress statements filed. ADA J. Higgins and Atty. J.
Doyle notified 10/5/15 via email.

82

10/06/2015 Event Result:
The following event: Conference to Review Status scheduled for 10/06/2015 02:00 PM has been
resulted as follows:
Result: Held as Scheduled. COntinued to 10/13/15. N. King, CR

10/06/2015 Defendant 's Motion for discovery expert evidence 83

10/06/2015 Defendant 's EX PARTE Motion for further funds 84

10/06/2015 Endorsement on Motion for Further funds, (#84.0): ALLOWED

as endorsed. Locke, RAJ. Sealed. (Copy given to Atty Doyle via email)

10/06/2015 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
10/13/2015 02:00 PM Final Pre-Trial Conference.

10/09/2015 The following form was generated: Copy of P# 82 and Endorsement on P# 31 sent to parties with
Notice
A Clerk's Notice was generated and sent to:
Attorney: James M Doyle, Esq.
Attorney: Julie Sunkle Higgins, Esq.

10/13/2015 Defendant 's Motion in limine for Judicial Notice of Authoritative learned treatise filed 85

10/13/2015 Event Result:
The following event: Conference to Review Status scheduled for 10/13/2015 02:00 PM has been
resulted as follows:
Result: Held as Scheduled

10/13/2015 General correspondence regarding Defendant Motion for Bill of Particulars (P#73) see endorsment
of Locke, RAJ

0

10/13/2015 General correspondence regarding Defendant's Motion (P#74) Moot as endorsed Locke, RAJ

10/13/2015 General correspondence regarding Defendant's Motion (P#80) see endorcement of Locke, RAJ

10/13/2015 Endorsement on Motion for Discovery: Expert Evidence, (#83.0): ALLOWED

10/13/2015 Commonwealth 's Motion to continue November 5,2015 Trial Date, filed 86

10/13/2015 Endorsement on Motion to continue November 5, 2015 Trial Date (Trial 1/28/16)( FPTC 1/14/16)
Locke, RAJ, (#87.0): ALLOWED

10/13/2015 Event Result:
The following event: Jury Trial scheduled for 11/05/2015 09:00 AM has been resulted as follows:
Result: Canceled
Reason: Court Order

10/13/2015 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
01/14/2016 02:00 PM Final Pre-Trial Conference.

10/13/2015 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
01/28/2016 09:00 AM Jury Trial.

Applies To: Suffolk House of Correction (South Bay) (Holding Institution)

11/12/2015 Defendant not in court - excused. Status conference held

Case has date of 1/14/16 Final Pre Trial Conference

Locke, RAJ - J. Higgins, ADA - J. Nayle, Atty - N. King C/R

11/12/2015 Commonwealth 's Notice of 15th discovery. 87

11/12/2015 Commonwealth 's Motion for Reciprocal Discovery. 88
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11/12/2015 Endorsement on Motion for Reciprocal Discovery., (#88.0): ALLOWED
After hearing, as endorsed, "as to defense file experts opinion, deferred to trial for Dr. DiCataldo's
report consistent with Blairdell et al. Lock, RAJ."

12/14/2015 Defendant 's EX PARTE Motion for further funds for investigative services filed 89

12/22/2015 Commonwealth 's Notice of discovery 9th(supplemental) 90

01/13/2016 Event Result:
The following event: Final Pre-Trial Conference scheduled for 01/14/2016 02:00 PM has been
resulted as follows:
Result: Not Held
Reason: Transferred to another session

01/13/2016 Event Result:
The following event: Jury Trial scheduled for 01/28/2016 09:00 AM has been resulted as follows:
Result: Not Held
Reason: Transferred to another session

01/14/2016 Brought into Court. Sanders, J. - J. Higgins & C. Tilley, ADA's - J. Doyle, Atty - R. LeRoux, C./R.
The following event: Final Pre-Trial Conference scheduled for 01/14/2016 02:00 PM has been
resulted as follows:
Result: Held as Scheduled

01/14/2016 Joint Pre-Trial Memorandum filed: 91

01/14/2016 Commonwealth 's Notice of discovery - sixteen, filed 92

01/14/2016 Commonwealth 's Request for individual voir dire questions for purposes of jury impanelment, filed 93

01/14/2016 Commonwealth 's Motion for judicial inquiry into criminal history records of potential trial jurors ect.
(see mtn) filed

94

01/14/2016 Commonwealth 's Motion in limine to exempt family members from the general order of
sequestation, filed

95

01/14/2016 Commonwealth 's Motion in limine to allow a family photograph of victim, filed 96

01/14/2016 Commonwealth 's Motion in limine to admit autopsy photos, filed 97

01/14/2016 Commonwealth 's Motion for a view, filed 98

01/14/2016 Commonwealth 's Motion to correct docket, filed 99

01/14/2016 Defendant 's Motion in limine for judicial notice of authoritative learned treatise, filed 100

01/14/2016 Defendant 's Motion in limine to exclude certain prejudicial evidence, filed 101

01/14/2016 Defendant 's Motion in limine to exclude invalid "scientific" evidence: Arson, filed 102

01/14/2016 Endorsement on Motion for funds for investigative services, (#89.0): ALLOWED
(copies issued)

01/14/2016 Commonwealth 's Motion for production of medical records (pages 1 thru 8) filed and allowed along
with copies of ORDERS. Sanders, J
(subpoenas to be issued by ADA. J. Higgins)

103

01/19/2016 Commonwealth 's Submission to the court of documents in advance of 1/21/16 hearing 104

01/19/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
01/21/2016 03:00 PM Hearing on Motion(s) in Limine.

01/19/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
01/28/2016 09:00 AM Jury Trial.

01/20/2016 Medical Records received from MGH

01/21/2016 Brought into Court. FPTC held. Sanders, J. - J. Higgins, & C. Tilley, ADA's - J. Doyle, Atty - R.
LeRoux, C./R.

01/21/2016 Defendant 's Motion for production of medical records, filed
after hearing, allowed. Sanders, J.

105

01/22/2016 ORDER: re: records, filed. 106
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01/22/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
01/28/2016 09:00 AM Jury Trial.

01/22/2016 Notice and Summons (Dwyer) issued to Keeper of Records c/o Joyce O'Connor
Taunton State Hospital
60 Hodges Avenue
Taunton, Massachusetts 02780 of Taunton State Hospital to produce records by 01/28/2016 to the
Clerk of the Superior Court.
(Regarding P#105 and P#106)

01/22/2016 Medical Records received from Cataldo Ambulance Service

01/22/2016 Medical Records received from Cataldo Ambulance Service

01/25/2016 Commonwealth 's Motion in limine to admit prior bad act evidence 107

01/25/2016 Commonwealth 's Motion for individual voir dire questions for purposes of jury impanelment 108

01/25/2016 Medical Records received from Whidden Memorial Hospital 109

01/27/2016 Commonwealth 's Request for voir dire questions 110

01/27/2016 Commonwealth 's Motion in limine for testimony of William Brewer 111

01/27/2016 Endorsement on Motion in limine for judicial notice of authoritative learned treatise, (#100.0):
ALLOWED
Sanders, J.

01/28/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
01/29/2016 09:00 AM Jury Trial. *****DAY TO DAY UNTIL CONCLUSION OF TRIAL*****

01/28/2016 Brought into Court for Trial. Commonwealth moves for trial. Defendant answers ready. Court Sanders
J. orders sixteen (16) jurors impaneled. Sanders, J. - J. Higgins & C. Tilley, ADA's - J. Doyle, Atty -
R. LeRoux, C./R.

01/28/2016 Commonwealth 's Response to defense's motion re: interference with witness access 112

01/28/2016 Endorsement on Motion to correct docket as to indictment # 002 Ch. 265 sec. 15A(c), (#99.0):
ALLOWED

01/29/2016 Brought into Court for further impanelment. Court suspends impanelment due to lack of jurors. To be
continued to 2/1/16 Sanders, J. - F. LeRoux, C./R.

02/01/2016 Brought into Court. Court conducts individual voir dire with two (2) jurors after hearing juror #78 in S#
11 is challenged. Impanelment concluded with sixteen (16) jurors sworn / indictments formally read
/ Opening statements / Evidence begins. Sanders, J. - J. Higgins & C. Tilley, ADA's - J. Doyle,
Atty - R. LeRoux, C./R.

02/01/2016 Commonwealth 's Request for pre charge jury instructions 113

02/01/2016 Defendant 's Response to Commonwealth's pre charge request 114

02/01/2016 Commonwealth 's Response to defendant's motion in limine re: William Brewers testimony, after
hearing allowed. Sanders, J.

115

02/01/2016 Commonwealth 's Response to Defendants motionin limine to exclude certain prejudicial evidence 116

02/01/2016 Endorsement on Motion in limine to exclude certain prejudicial evidence, after hearing denied in part
as endorsed (see record) Sanders, J., (#101.0): DENIED

02/01/2016 Endorsement on Motion in limine to admit prior bad act evidence, after hearing, allowed. Sanders, J.,
(#107.0): ALLOWED

02/01/2016 Endorsement on Motion in limine regarding testimony of William Brewerafter hearing, allowed as to
statements made and prior. Sanders, J., (#111.0): ALLOWED

02/02/2016 Brought into court. Trial resumes with sixteen (16) jurors present before Sanders, J. Court conducts
individual voir dire of juror #16 in S#15 N.W. after hearing, dismissed. R. LeRoux, C./R.

02/02/2016 Endorsement on Motion regarding protective order, after hearing, Court allows copies of records to
be provided to Commonwealth. Sanders, J., (#32.0): Other action taken

02/02/2016 Commonwealth 's Response to defendant's motion in limine to exclude invalid "scientific" evidence 117

02/03/2016 Brought into Court. Trial resumes with fifteen (15) jurors present before Sanders, J. Jurors go on view
of crime scene. R. LeRoux, C./R.
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02/03/2016 Melissa Pfeiffer's Memorandum
re: DCF records

118

02/03/2016 Mental Health Records received from Commonwealth of Massachussetts Dept of Mental Health

02/04/2016 Brought into Court. Trial resumes with fifteen (15) jurors present before Sanders, J. Mtn (P#102) no
action taken as endorsed. R. LeRoux, C./R.

02/04/2016 Event Result:
The following event: Jury Trial scheduled for 02/05/2016 09:00 AM has been resulted as follows:
Result: Not Held
Reason: By Court prior to date

02/08/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
02/09/2016 09:00 AM Jury Trial.

02/08/2016 Event Result:
The following event: Jury Trial scheduled for 02/08/2016 09:00 AM has been resulted as follows:
Result: Canceled
Reason: Court Closure

02/09/2016 Brought into Court. Court dismisses Juror #14 in S#2 BBS due to illness. Trial resumes with fourteen
(14) jurors present before Sanders, J. Commonwealth rests its case in chief. Defendant rests.
Charge conference held. M. Wrighton, C./R.

02/09/2016 Commonwealth 's Request for jury instructions 119

02/09/2016 Defendant 's Request for jury instructions 120

02/09/2016 Commonwealth 's Motion in limine to exclude expert testimony of Dr. DiCataldo and to conduct a
voir dire filed and after hearing, see record as endorsed. Sanders, J.

121

02/09/2016 Business Records received from Cataldo Ambulance Service

02/09/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
02/10/2016 09:00 AM Jury Trial. DAY to DAY until Completion of Trial

02/09/2016 Defendant 's Motion for requiring finding of not guilty at the close of Commonwealth's case filed and
after hearing, denied as explained in open Court. Sanders, J.

122

02/09/2016 Defendant 's Motion for requiring finding of not guilty at the close of all evidence, after hearing,
denied. Sanders, J.

123

02/10/2016 Brought into Court. Trial resumes with fourteen (14) jurors present before Sanders, J. Trial proceeds
with closing arguments and charge. Jury reduced to twelve (12) members. J#45 in S#4 B.S. / J# 91
in S#7 M.P. designated as alternate jurors.Deliberations begin at 12:15. R/ LeRoux, C./R.

02/10/2016 Commonwealth 's Request for supplemental requests for jury instructions
filed and after hearing, denied. Sanders, J.

124

02/10/2016 Endorsement on Motion for requiring finding of not guilty, upon reconsideration , allowed in part as to
Off. # 003 - ABDW see endorsement, Sanders, J., (#123.0): DENIED

02/10/2016 Offense Disposition:
Charge #2 A&B WITH DANGEROUS WEAPON, SERIOUS BODILY INJURY c265 §15A (c) (i)

Date: 02/10/2016
Method: Jury Trial
Code: Not Guilty Finding
Judge: Sanders, Hon. Janet L

02/10/2016 Offense Disposition:
Charge #1 MURDER c265 §1

Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

Charge #2 A&B WITH DANGEROUS WEAPON, SERIOUS BODILY INJURY c265 §15A (c) (i)
Date: 02/10/2016
Method: Jury Trial
Code: Not Guilty Finding
Judge: Sanders, Hon. Janet L
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Charge #3 ARSON OF DWELLING HOUSE c266 §1
Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

Charge #4 FIREFIGHTER, INJURE c265 §13D½
Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

Charge #5 FIREFIGHTER, INJURE c265 §13D½
Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

02/10/2016 Verdict affirmed, verdict slip filed

as to Off. #001 Murder II

125

02/10/2016 Verdict affirmed, verdict slip filed

as to Off. #003

126

02/10/2016 Verdict affirmed, verdict slip filed

as to Off. # 004

127

02/10/2016 Verdict affirmed, verdict slip filed

as to Off. # 005

128

02/10/2016 ORDER: Court orders execution of sentence stayed until 3/21/16, Sanders, J. 134

02/11/2016 Habeas Corpus for defendant issued to Suffolk House of Correction (South Bay) returnable for
03/21/2016 09:00 AM Hearing for Sentence Imposition.

03/16/2016 Defendant 's Motion for required finding, post conviction, filed 129

03/16/2016 Melissa Pfeiffer's Memorandum
in aid of sentencing, filed

130

03/21/2016 Defendant notified of right of appeal to the Appelate Division of the Superior Court within ten (10)
days.

03/21/2016 Defendant notified of right of appeal to the Appeals Court within thirty (30) days.

03/21/2016 Defendant warned as to submission of DNA G.L. c. 22E, § 3

03/21/2016 Brought into court. Commonwealth moves for sentencing. Sanders, J. - J.Higgins & C.Tilley, ADA's
- J. Doyle, Atty - M. Wrighton, C./R.

03/21/2016 Correction Sentence Date: 03/21/2016 Judge: Sanders, Hon. Janet L

Charge #: 1 MURDER c265 §1
Life with Parole
State Prison Sentence-Not Less Than: 15 Years, 0 Months, 0 Days

Served Primary Charge

Committed to MCI - Framingham

Credits 1900 Days

03/21/2016 Correction Sentence Date: 03/21/2016 Judge: Sanders, Hon. Janet L

Charge #: 4 FIREFIGHTER, INJURE c265 §13D½
State Prison Sentence
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State Prison Sentence-Not Less Than: 3 Years, 0 Months, 0 Days

State Prison Sentence-Not More Than: 5 Years, 0 Months, 0 Days

Served Concurrently Charge # 1 Case 1184cr10211

Charge #: 5 FIREFIGHTER, INJURE c265 §13D½
State Prison Sentence
State Prison Sentence-Not Less Than: 3 Years, 0 Months, 0 Days

State Prison Sentence-Not More Than: 5 Years, 0 Months, 0 Days

Served Concurrently Charge # 1 Case 1184cr10211

Committed to MCI - Framingham

Credits 1900 Days

Financials
Docket Type Victim/Witness Assessment on felony G.L. c. 258B, § 8. Amount $90.00

03/21/2016 Issued on this date:

Mitt For charges #s 004 &005
Sent On: 03/21/2016 12:05:05

03/21/2016 Issued on this date:

Mitt For Off. #001
Sent On: 03/21/2016 12:11:34

03/21/2016 Offense Disposition:
Charge #1 MURDER c265 §1 Guilty of Lesser included off of Murder II

Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

Charge #2 A&B WITH DANGEROUS WEAPON, SERIOUS BODILY INJURY c265 §15A (c) (i)
Date: 02/10/2016
Method: Jury Trial
Code: Not Guilty Finding
Judge: Sanders, Hon. Janet L

Charge #3 ARSON OF DWELLING HOUSE c266 §1
Date: 03/21/2016
Method: Other Court Event
Code: Dismissed - Request of Commonwealth
Judge: Sanders, Hon. Janet L

Charge #4 FIREFIGHTER, INJURE c265 §13D½
Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

Charge #5 FIREFIGHTER, INJURE c265 §13D½
Date: 02/10/2016
Method: Jury Trial
Code: Guilty Verdict
Judge: Sanders, Hon. Janet L

03/21/2016 Disposed for statistical purposes

03/21/2016 Commonwealth oral motion
Court orders Off. #003 dismissed, Defendant assenting therteto

Massachusetts Trial Court https://www.masscourts.org/eservices/?x=ovZxOQdSSvkxpWjW-aFED...

21 of 23 8/10/17, 12:10 PM

R:21



Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

03/21/2016 Commonwealth 's Submission of sentencing memorandum 131

03/21/2016 Notice of appeal filed

Applies To: Doyle, Esq., James M (Attorney) on behalf of Pfeiffer, Melissa (Defendant)

132

03/21/2016 Defendant 's Motion to withdraw as counsel by Atty James Doyle. (referred to CPCS) 133

04/06/2016 Defendant 's Motion for Jail Credit 135

04/22/2016 Issued on this date:

Corrected mittimus issued re: Jail credit

04/27/2016 Issued on this date:

Mitt For Sentence (First 6 charges)
Sent On: 04/27/2016 10:37:45

Corrected Mittimus II

06/14/2016 Court Reporter Nancy King is hereby notified to prepare one copy of the transcript of the evidence of
03/12/2013 09:00 AM Non-Evidentiary Hearing to Dismiss
1st Notice 6/14/16
2nd Notice 12/7/16

06/15/2016 Court Reporter Richard LeRoux is hereby notified to prepare one copy of the transcript of the
evidence of 01/21/2016 03:00 PM Hearing on Motion(s) in Limine, 01/28/2016 09:00 AM Jury Trial,
01/29/2016 09:00 AM Jury Trial, 02/02/2016 09:00 AM Jury Trial, 02/01/2016 09:00 AM Jury Trial,
02/03/2016 09:00 AM Jury Trial, 02/04/2016 09:00 AM Jury Trial

06/15/2016 Court Reporter Mary Wrighton is hereby notified to prepare one copy of the transcript of the evidence
of 02/10/2016 09:00 AM Jury Trial, 02/09/2016 09:00 AM Jury Trial, 03/21/2016 09:00 AM Hearing
for Sentence Imposition

06/16/2016 OTS is hereby notified to provide the JAVS transcript of the proceedings of 10/30/2014 09:00 AM
Evidentiary Hearing on Suppression.

08/09/2016 Appeal: JAVS DVD/CD Received from OTS 10/30/14

08/19/2016 Pro Se Defendant 's Request for Waiver, Substitution or State payment of fees and costs with
Affidavit of Indigency ($90 VWF). Filed.
(copy w/ docket to Sanders-J)
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09/21/2016 CD of Transcript of 02/09/2016 09:00 AM Jury Trial, 03/21/2016 09:00 AM Hearing for Sentence
Imposition received from Mary Wrighton.

09/28/2016 Endorsement on of Indigency, (#137.0): Other action taken
All Fees (Including Victim Witness and DNA Fees) are waived in light of sentence Defendant is
Serving
(Copy Sent to Defendant)

12/22/2016 CD of Transcript of 03/12/2013 09:00 AM Non-Evidentiary Hearing to Dismiss received from Nancy
King.

02/06/2017 Court Reporter Richard LeRoux is hereby notified to prepare one copy of the transcript of the
evidence of 02/10/2016 09:00 AM Jury Trial

03/21/2017 CD of Transcript of 01/21/2016 03:00 PM Hearing on Motion(s) in Limine, 01/28/2016 09:00 AM Jury
Trial, 01/29/2016 09:00 AM Jury Trial, 02/01/2016 09:00 AM Jury Trial, 02/02/2016 09:00 AM Jury
Trial, 02/03/2016 09:00 AM Jury Trial, 02/04/2016 09:00 AM Jury Trial, 02/10/2016 09:00 AM Jury
Trial received from LeRoux.

03/22/2017 Notice to counsel with transcript(s)

03/30/2017 Appeal: notice of assembly of record sent to the Appeals Courtl

Applies To: Stanton, Clerk, Hon. Joseph (Other interested party); Kiley, Esq., Rebecca Catherine
(Attorney) on behalf of Pfeiffer, Melissa (Defendant); Zanini, Esq., John P (Attorney) on behalf of
Suffolk County District Attorney (Prosecutor)

03/30/2017 Appeal: Statement of the Case on Appeal (Cover Sheet).

04/04/2017 Rebecca Ann Jacobstein, Esq.'s Notice of appearance. filed 138
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04/06/2017 Commonwealth 's Notice of entry of appeal. filed.
in accordance with Massachusetts Rule of Appellate Procedure 10(a)(3),
please note that the above-referenced case was entered in this court on March 30, 2017.
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04/12/2017 Offense Disposition::
Charge #1 MURDER c265 §1

On: 02/10/2016 Judge: Hon. Janet L Sanders
By: Jury Trial Guilty Verdict - Lesser Included

Charge #2 A&B WITH DANGEROUS WEAPON, SERIOUS BODILY INJURY c265 §15A (c) (i)
On: 02/10/2016
By: Jury Trial Not Guilty Finding

Charge #3 ARSON OF DWELLING HOUSE c266 §1
On: 03/21/2016
By: Other Court Event Dismissed - Request of Commonwealth

Charge #4 FIREFIGHTER, INJURE c265 §13D½
On: 02/10/2016
By: Jury Trial Guilty Verdict

Charge #5 FIREFIGHTER, INJURE c265 §13D½
On: 02/10/2016
By: Jury Trial Guilty Verdict

06/07/2017 Defendant 's Motion to View and Copy and Impounded Material
(Copy with Docket sent to Sanders,J)
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06/13/2017 Endorsement on Motion to View and Copy Impounded Material, (#140.0): ALLOWED
(Copy and Notice Sent A Jacobstein, ATTY)

Image
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